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CONCENTRATION VERSUS DISTRIBUTION OF THE 
POWER OF ALIENATION 


Free alienation, at least free alienability, of land is, from the pub- 
lic point of view, undoubtedly desirable. Our courts have often de- 
clared it to be so. Of course, when we use the words free alienation, 
we mean relatively free alienation, relative to the desires of creators 
of interests in land. The courts actuated by some principle of pub- 
lic policy have struggled to keep the limitations imposed by grantors 
and devisors within reasonable bounds. Alienability can, however, 
hardly be an end in itself. The mere shifting of land ownership, the 
substitution of one tenant for another, while, in the nature of things, 
occasionally necessary, is hardly of such public benefit as to be en- 
couraged for its own sake. One must look then at the ends to be 
served by alienability. 

It is conceivable that the wider distribution of ownership, or the 
breaking up of a landed aristocracy might be such ends, but it is 
believed that, though these ends may be assuming an increasing im- 
portance, the end which has had the greatest influence in shaping 
our law is that of securing the greatest possible utilization of land. 
This comes with the undivided ownership in fee simple. The truth 
of this statement becomes more evident as improvements come to 
constitute an increasing proportion of land value, but it has been 
evident ever since use and improvement went hand in hand. The pos- 
sessor of land is much more likely to improve his land if he is cer- 
tain of personally receiving the benefit of his improvement than if 
subject to the certainty or possibility of improving for the benefit 
of another. Utilization depends then upon security against adverse 
interests. 

It may happen, however, that the one in possession may lack 
the means or ability to improve the land. In such case the end 
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sought can be obtained only by permitting him to substitute an- 
other who has the means or ability and who can be given the neces- 
sary security. This requires free alienability, and to this end the 
courts have sought to secure and preserve such alienability. 

From what has been said, it is apparent that any limitation imposed 
upon the power to convey a particular interest is obnoxious to that 
policy which seeks to secure utilization of land. It is equally ap- 
parent that a diversity of interests in a single tract of land is like- 
wise obnoxious to it. Let us see what has been done in aid of this 
policy in opposition to such limitations or such diversity. 

It should first be observed that the problem becomes more acute 
as land becomes increasingly scarce in proportion to population and 
land improvements increase in value in proportion to the value of the 
land. Hence, we naturally find the earlier law enforcing limitations 
upon alienation and recognizing the power to create a multiplicity of 
interests which the later law refuses to enforce or to recognize. Let 
us follow the course of the English law first. 

The very early common law recognized the power to create two 
classes of estates, life estates and estates of inheritance.’ In estates 
of inheritance considerable freedom in determining the course of 
descent was given to the grantor. But in all cases, even including 
the case where the grantor had provided that the land should descend 
to the lineal descendants of the grantee, it was held that the grantee 
could defeat the expectation of the heirs by alienation.? This led to 
the enactment in 1285 of the statute of “De Donis,” a statute repre- 
senting a temporary triumph of the landed artistocracy desirous of 
maintaining the unity of family estates.* It provided that where 
land was so conveyed as to be descendible only to the lineal heirs of 
the grantee, the grantee should not be able to defeat the interests of 
his expectant heirs, nor the reversion of the grantor, in case of the 
failure of such heirs. The statute made no attempt to make the inter- 
est of the grantee inalienable, but provided merely that the expectant 
interests following should not be destructible. The inalienability of 
a fee tail as the estate covered by the statute came to be called is the 
indirect effect of making certain expectant interests indestructible. 





‘Holdsworth, History of English Law, Vol. Il, pp. 294 to 297. 
*Pollock & Maitland, History of English Law, 2nd ed., Vol. Il, pp. 13-14. 


*Pollock & Maitland, History of English Law, 2nd ed., Vol. Il, p. 19; Tiffany, 
Real Property, 2nd ed. p. 53. 


‘Digby, History of the Law of Real Property, 5th ed., p. 224. 
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A tenant in tail could always convey for life, in tail, or in fee simple, 
but his grantees were by the statute liable to lose the interest con- 
veyed upon the death of the tenant in tail. 

Despite repeated assaults upon it, the interests served by the statute 
were always strong enough to prevent its repeal,’ until finally, in 
something less than two hundred years after its adoption, the courts 
in effect repealed the statute by enabling the tenant in tail in pos- 
session to pass title by way of a fictitious suit so as to defeat all ex- 
pectant interests. The result was that while it was still possible to 
create a fee tail, the power to convey the fee simple was given to 
the tenant in fee tail.® 

This development was followed by attempts on the part of the 
creators of estates to restrain their alienation by express provision in 
the instrument creating them, specifically to deprive tenants in tail 
of the new found power of alienation. Naturally this could not be 
accomplished by simply saying that they should not have the power 
of alienation. Courts which had labored so painfully to give them 
that power. could not be expected to agree that it should be so easily 
taken away.’ But the same effect was attempted to be accomplished 
indirectly by providing that upon alienation or attempted alienation 
the estate should be forfeited. This was attempting to control the 
alienation of a prior estate by the creation of a future interest. With- 
in limitations this attempt was nullified under the rules regulating 
restraints on alienation by declaring the future interest void.* This, 
it must be noticed, not because of any lack of alienability in the 
future interest, but solely because of the effect it had upon the alien- 
ability of the present interest. 

While a future interest which is to take effect upon the alienation 
of a prior interest very obviously affects the alienability of a prior in- 
terest, a future interest which is to take effect upon some other con- 
dition has a like effect differing merely in degree. Bearing in mind 
that complete alienability means the alienability of the fee rather 
than the alienability of a particular interest, it becomes clear that 
the more widely the power of alienation is distributed, the greater 
the restraint upon alienation. The more people whose concurrence is 





‘Mildmay’s Case. 6 Coke’s Reports. 40a; Blackstone, Vol. II, p. 116; Digby, 
History of the Law of Real Property, p. 116. 

*See Digby, History of the Law of Real Property, 5th ed., pp. 253-258. 

‘Gray, Restraints on Alienation, 2nd ed. sec. 132. 

8Gray, Restraints on Alienation, 2nd ed., sec. 77, 
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necessary in conveying the fee, the less likely that it will be con- 
veyed. From this point of view the creation of a limited interest 
of any sort is a restraint upon the alienation of the fee, for the crea- 
tion of a limited interest has 2s a corollary the creation of a future 
interest. If the future interest can not be destroyed by the owner 
of the limited. interest, in other words if his concurrence is neces- 
sary to a conveyance of the fee, the alienability of the fee is dimin- 
ished. 

Of course, certain limited interests in land have from the earliest 
period of our law been recognized, and accordingly the future in- 
terests called reversions, which are necessarily created by the crea- 
tion of such limited interests, have been held valid. Furthermore, 
it has been held that if instead of leaving the future interest to be 
created in himself as a result of the creation of the limited interest, 
the creator of the limited interest conveyed at the same time a similar 
interest to a third person such future interest was valid under the 
name of a remainder. If, however, there existed or was created by 
express provision of the creator of the limited interest a condition 
precedent to the taking effect in possession of the remainder other 
than the existence of the limited interest itself, it was destructible, 
except as otherwise provided by statute, by the owner of the present 
interest. The remainder not subject to such a condition precedent 
and not destructible was called a vested remainder, the other a con- 
tingent remainder. The concurrence of the owners of reversions and 
vested remainders then being essential to a conveyace of the fee 
simple they operated to restrain alienation. 

It should be noticed that after it had become possible for the ten- 
ant in tail to convey in fee simple this ceased to be true of reversions 
and vested remainders after estates tail. Hence, the only reversions 
and vested remainders the concurrence of whose owners was neces- 
sary in conveying the fee were those succeeding life estates. Since 
a life estate to an unborn person is necessarily a contingent remainder, 
it is therefore destructible by the life tenant in possession. In- 
destructible life estates then are always to living persons and will of 
course terminate within lives in being. Indestructible reversions and 
vested remainders in fee will, or by act of the life tenant in posses- 
sion, may be made to come into possession within lives in being. 
Accordingly the distribution of the power of alienation produced by 





*Gray, Rule against Perpetuities, 3d ed., ch. XIV. 
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the creation of future interests in the form of reversions and re- 
mainders can not endure indefinitely.’® 

3ut when new forms of indestructible interests, known as ex- 
ecutory uses and executory devises, developed as a result of the 
Statute of Uses and of Wills, this was no longer true. Under the 
Statute of Uses or the Statute of Wills, a fee might be created in one 
person to shift from that person to another upon an indefinitely re- 
mote contingency. The second interest being indestructible the 
concurrence of both would be necessary to convey the fee. This 
condition might exist indefinitely. The number of such interests in 
a single fee might be increased indefinitely. Obviously such a dis- 
tribution of the power of alienation may have the effect of making the 
fee permanently less alienable. In the interest of free alienation, it 
becomes apparent that some control must be exercised over these 
new future interests. 

How shall that control be manifested? The rule eventually worked 
out was that such interests must be so limited that they must vest fn 
possession within a certain length of time or be deemed void. This 
is the modern Rule against Perpetuities. The Rule requires for its 
application no quality other than that of non-vesting. Whether the 
future interest is in itself alienable is immaterial. Nor is it material 
that the future interest does not expressly purport to affect the 
alienability of prior interests. The reason for the rule is found in 
the fact that under such a distribution of ownership and of the 
power of alienation as is created by the existence of future interests 
which may take effect in possession upon the happening of an un- 





certain event, the value of the prior interest and the value of the 
future interest is in each case so uncertain that the alienation of either 
by itself is rendered exceedingly doubtful even if the power of 
alienation of each independently exists. For the same reason con- 
current alienation is likewise improbable, because of the difficulty 
to be encountered in determining the relative proportion of the pro- 
ceeds to which each is entitled. Even were the value of each as 
compared with the whole made relatively definite by the certainty of 





“Professor Gray pointed out that all future interests whether vested or not are 
objectionable from the point of view of alienability of the fee. He further 
points out that, while those which follow life estates must come into posses- 
sion within a relatively short time, in certain cases they may not take 
effect in possession until a very remote period. Grey, Perpetuities, 3d ed., 
secs. 972-974. 

“Gray, Perpetuities 3d ed., sec. 159. 
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the event upon which the future interest is limited, the necessity of 
securing the concurrence of several persons to the alienation of the 
fee reduces the probability of its alienation to such an extent as to 
bring the future interest within the operation of the Rule. Ac- 
cordingly the Rule is not concerned with the certainty of the event 
upon which the future interest is limited. Its object is to limit 
the distribution of the power of alienation in favor of freedom of 
alienation." 

The various devices intended to promote alienability which have 
been discussed run counter to a deep rooted desire to maintain family 
estates. English testators have persistently used all of the latitude 
permitted by them in tying up estates. The method usually adopted 
is to create a strict settlement. It is said that the larger part of the 
land in England is held in strict settlement.'* In its simplest form a 
strict settlement consists of a conveyance for life to A with re- 
mainders in tail to his eldest and other sons in succession. Until sons 
are born to him the remainders to the sons are contingent. Upon 
sons being born, their remainders hecome vested and are no longer 
destructible. Even while they remain contingent, however, modern 
English legislation has made them indestructible.* Accordingly 
during A’s life there is no one person with the power to alienate the 
fee simple. 

This is by no means the whole story. The object is to make the 
settlement self-perpetuating. This is expected to be accomplished in 
this way; Since the entire income during A’s life belongs to him, A 
is in position to exert considerable pressure on his sons in case they. 
are desirous of an income during his life. By virtue of this position, 
it is expected that when A’s oldest son comes of age, so that he is 
able to participate in a conveyance, A will induce him, in return for 
a present income to be settled upon him, to join A in a settlement of 
the property upon the son for life with remainder to his sons in tail. 
This process is expected to be gone through each generation, and such 





“Gray, Perpetuilies, 3d ed., Ch. VII, also secs, 972-974; Fraser, Rationale of the 
Rule against Perpetuities, 6 Minn. L. Rev, 570-574. 


“Underhill, Changes in the English Law of Real Property during the Nineteenth 
Century, 3 Anglo-American Legal Essays 674; Warren, Law of Property Act, 
1922, 21 Mich. L. Rev. 250. 

“8 and 9 Vict., c. 106, s. 8 See also 40 and 41 Vict., c. 33. Even before such 
legislation was passed, the liability of contingent remainders to destruction 


was in practice much lessened by the use of the device of Trustees to preserve 
Contingent Remainders. 
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is the pressure of social custom and family tradition, that it is usually 
done.*® 

Assuming this process to be perfectly carried out, it is apparent 
that there is at no time a tenant in possession of the land capable of 
conveying a fee simple. This as pointed out above restricts aliena- 
tion. To escape in part from the embarrassments incident to this 
situation, the life tenant in possession was given by statute, called 
the Settled Land Act, very considerable power of alienation, the pro- 
ceeds of the conveyance to be held in trust for these persons who 
would have been entitled to the land.’® 

The Settled Land Acts evidently represent a compromise between 
a desire to make land alienable and to preserve family prestige. The 
future interest is made destructible by the tenant in possession, but 
in case of sale the proceeds are substituted therefor. This takes 
away from the tenant in possession the incentive to convey merely 
for the purpose of getting the benefit himself of the purchase price, 
and leaves him merely the inducement of seeking a more advanta- 
geous investment of the capital represented by the land. 

The policy represented by the Settled Land Acts has received a 
further development in the English Law of Property Act of 1922.'* 
This act, probably the most important, certainly the most volumin- 
ous, piece of real property legislation ever enacted, was passed in 
1922 to take effect January 1, 1925. It covers 312 pages of the 
English statutes and consists of eleven Parts followed by sixteen 
Schedules. No attempt can be made here to indicate its scope or 
content. All that will be attempted will be to point out how it has 
extended the principle of the Settled Land Acts in concentrating the 
power of alienation of the fee. 

It has done this in the first instance by providing that after the 
commencement of the act the only interests in land which can sub- 
sist or be created or transferred at law shall consist of— 


(a) An estate in fee simple absolute in possession: 


(b) A term of years absolute: 





%Underhill, Law of Property Act, 1922, p. 28; Warren, Law of Property Act, 
1922, 21 Mich. L. Rev. 249. 

#45 and 46 Vict., c. 38. The Act has had numerous amendments prior to the 
Law of Property Act of 1922. For a reference to them, see Warren, Law of 
Property Act, 1922, 21 Mich. L. Rev. p. 251, n. 32. Collectively the Settled 
Land Act and these amendments are referred to as the Settled Land Acts. 


Law of Property Act, 1922, 12 and 13 Geo. 5, c. 16. 
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(c) An easement, right, or privilege in or over land for an in- 
terest equivalent to a like estate or interest; 


(d) A like estate or term in mines and minerals apart from the 
surface, or in the surface apart from the mines and minerals: 


(e) A rent charge in possession issuing out of or charged on land 
being either perpetual or for a term of years absolute. 


(f) Land tax, tithe rent charge, and any similar charge on land 
which is not created by an instrument. 


(g) Rights of entry exercisable over or in respect of a legal term 
of years absolute, or annexed, for any purpose to a legal rent charge. 


All other interests which were or which would have been but 
for the act capable of taking effect as legal interests are converted 
into equitable interests."* 

It is apparent that after the “act takes effect all future interests 
other than rights of entry as provided in subdivision (g) above will 
take effect in equity only. The same will be true as to all present 
estates other than those specifically mentioned. Fees tail, life estates, 
and leaseholds other than terms of years absolute will cease to exist 
as legal interests. 

The distinction which the act makes between legal and equitable 
interests is undoubtedly founded upon that most characteristic differ- 
ence between legal and equitable interests, i. e. that legal interests are 
not, and equitable interests are, subject to destruction by a transfer 
to an innocent purchaser for value. This means that in the case of 
land, the power of alienation of the fee is concentrated in the own- 
ers of the legal interests. Every change of a legal interest into an 
equitable interest means a concentration of the power of alienation 
in the owners of the remaining legal interests. The fewer such in- 
terests there are, the greater the concentration. The greater the con- 
centration, the greater the ease with which the fee can be handled. 

Sut the power to convey, which the owners of the legal interests 
have as such, is an imperfect power. The class to whom alienation 
can be made is limited, i. e., purchasers without notice. As to others, 
it is non-existent. Moreover, its exercise would constitute a viola- 





Sec. 1, Sub-sec. 1. 
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tion of duty to the owners of the equitable interests thereby destroyed, 
subjecting the persons exercising the power to liability for the in- 
jury caused. 

A limited power of this kind was not enough to satisfy those 
responsible for the act. The act, therefore, after converting as 
seen most interests in land into equitable interests, provided further 
that subject to certain exceptions and qualifications which do not 
affect the general principle, the owners of the legal title shall be able 
to convey that legal title free from those equitable interests to a 
purchaser with full notice of such equitable interests.’® 

The interest of the owner of an equitable interest destroyed by 
such conveyance is protected so far as may be by providing that 
the equity is transferred to the proceeds of the sale. 

The power of the owner of the legal estate is thus perfected so 
far as a conveyance by way of purchase and sale is concerned. And 
as the proceeds of the sale are to be substituted for the land, he is 
here as in the case of the Settled Land Acts, deprived of the incen- 
tive to personally benefit by the destruction of the equitable inter- 
ests, and is limited to the consideration merely of the best form of 
capital investment. Furthermore, it is the policy of the act that the 
legal title with these enlarged powers should so far as possible rest in 
the person entitled for the time being to the possession and use of 
the land. Thus in the case of what would have been a strict settle- 
ment before the Act, it is provided that the legal title shall be vested 
in the tenant for life in possession, and elaborate provisions are 
made for repeating this process whenever an equitable life tenant in 
a settlement becomes entitled to the possession. The object of the 
Act, so far as alienation is concerned, may be summed up by saying 
that of the aggregate of advantages, legal and equitable, which we 
commonly call ownership, it is intended to concentrate the power of 
alienation in the hands of the person for the time being entitled to 
the possession of the land.*° 





“The provisions of the law by which this result is accomplished are commonly 
referred to as “the curtain clauses”, “because they place naked equitable 
interests decently behind a legal curtain by providing that, so far as possi- 
ble, equities shall not be abstracted or disclosed, and shall be ignored by 
purchasers even with notice of them, whenever the material interests of the 
beneficiaries are protected, cither by the Settled Land Acts or by an express 
or statutory trust for sale vested in trustees who are to have the legal estate, 
and to whom all capital monies are to be paid.” Underhill, Law of Property 
Act 1922, p. 38. 

“Underhill, Law of Property Act, 1922, p. 57; Warren, Law of Property Act, 
1922, 21 Mich. L. Rev. 251. 
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The Act does not stop even here, however, but has taken up the 
hitherto untouched subject of the difficulties in the way of alienation 
produced by tenancies in common. Hitherto attention has been 
chiefly devoted to restraints resulting from the existence of future 
interests. It is apparent that the existence of a tenancy in common 
produces obstacles to “free trade in land” very similar to those pro- 
duced by the existence of successive interests. Indeed, it has been 
said by experienced conveyancers, “that settlements on persons in 
succession, with all their complexities, give less trouble in the in- 
vestigation of titles than tenancy in common, which, after all, is 
substantially a settlement on persons concurrently instead of suc- 
cessively, but without the convenience of a tenant for life, with whom, 
since 1882, one can deal under the Settled Land Acts.’’?! 

A solution of the problem in conformity with the general theory of 
the act is at first sight difficult because of the fact that since the 
interests are concurrent rather than successive, there is no one 
person who may be selected upon the basis adopted generally by the 
act, i. e., by giving the powers of alienation to the person entitled to 
the possession for the time being. This difficulty is solved or at- 
tempted to be solved by elaborate provisions which while they may 
simplify the actual process of conveyancing, seem in themselves ex- 
ceedingly complex. 

They are too elaborate to be reproduced here, and so complex as 
to almost defy summary. In general the act limits beneficial co- 
ownership at law to not more than four persons. In other cases, the 
legal title is to go to trustees who have a power of sale. In future 
no more than four persons may be appointed trustees. The power 
to alienate, so far as concurrent interests are concerned, will at all 
times rest in not more than four persons, no matter how many con- 
current interests or undivided shares there may be. 

In view of our equal inheritance with its resulting possibility of 
almost unlimited undivided shares, this part of the Act would seem 
to warrant earnest consideration in this country.” 

While this development in the direction of the concentration of the 
power of alienation has been taking place in England, what has hap- 
pened in this country? Of course, that development is in part ours 
as a part of our common law heritage. While we have nothing cor- 





“Underhill, Law of Property Act, 1922, p. 40. 
=Warren, Law of Property Act, 1922, 21 Mich. L. Rev., p. 257. 
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responding to the Settled Land Acts or the recent legislation, the 
rules regulating restraints on alienation and the Rule against Per- 
petuities, except so far as modified by statute, have come to us as 
a part of our common law. 

But for various reasons perhaps in part unwittingly, perhaps in 
part because of the relatively greater influence of the debtor class,?* 
and probably because of the greater abundance of land itself, they 
have both received a narrower construction here than in England. 
While we have quite closely followed traditional lines so far as 
restraints on the alienation of the legal title are concerned, we have 
permitted the power of alienation to be withheld from the owners of 
equitable interests in our so-called ‘spend-thrift trusts’ to a degree 
which has never been tolerated in England.** Again, while in 
England the Rule against Perpetuities has been gradually extended in 
its scope to common law future interests, such as rights of entry 
for condition broken, and contingent remainders, which antedate 
executory uses and executory devises,”* in this country, the tendency 
has been to refrain from so extending it.*° 

It is particularly desired in this paper, however, to point out how 
we have departed from the common law tradition in our legislation 
specifically in that legislation prohibiting beyond certain limits the 
Suspension of the Absolute Power of Alienation. 

This legislation appeared originally as a part of the Revised Stat- 
utes of New York of 1828-30. These statutes, which purported to be 
a revision of the prior New York statute, in some respects, partic- 
ularly as to real property, constituted a thorcugh over-hauling of 
the unwritten as well as the written or statutory law. The law of 
future interests, powers, and trusts was rewritten in the spirit of 
the most enlightened contemporary thought.?* Looking at the work 
of the revisers after the lapse of nearly a hundred years, one is im- 
pressed with the extraordinary insight and intelligence displayed by 





See Gray’s Restraints on Alienation, 2nd ed. preface, pp. III to XII. 

Tiffany, Real Property, 2nd ed., pp. 2306-2326. See in detail, Gray, Restraints 
on Alienation. 

*Rights of entry, Dunn v. Flood, 25 Ch. D. 629; In re Hollis’ Hospital (1899) 2 
Ch. 540; In re De Costa (1912) 1 Ch. 337. Contingent Remainders, In re 
Frost, 43 Ch. D. 246; In re Ashforth, (1905) 1 Ch. 536; Whitby v. Von 
Luedecke (1906) 1 Ch. 783. Compare, however Sweet, Perpetuities 15 Law 
Q. Rev. 71, 85 and Challis, Real Property, 3rd ed., pp. 197, 207, 213. 

*Kales, Estates and Future Interests, 2nd ed., p. 760; Gray, Perpetuities, 3rd ed. 
sec. 284 ef seq.; Tiffany, Real Property, 2nd ed., sec. 183. 2 

Fowler, Real Property Law of the State of New York, 3d ed., pp. 51-53. 
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them in view of the conditions under which their work was done. 
Those conditions must be taken into account, however, in appraising 
their work. The recasting of the law of real property was merely 
an incident in the revision of the entire statutory law of the state of 
New York. This entire work was accomplished in the short space 
of four years. It was practically the work of three men who were 
pressed at the same time with other duties, professional and official.** 
Though the common law of property was receiving critical atten- 
tion in England of which the revisers apparently took the fullest pos- 
sible advantage,”* the revision was completed before the great report 
on real property by a contemporary commission in England was 
made,*” and of course without the aid of conclusions contained in that 
report, except in so far as they had been in part foreshadowed in pre- 


¢ 31 


vious unofficial writings. 


Moreover, this report was but the first of a long series of reports 
of royal commissions and parliamentary committees, all of which 
were based upon an exhaustive investigation by the commission or 





See Introduction to the Notes of the Revisers R. S. of N. Y. of 1836, Vol. Ill, 
pp. 403 et seq. 

*See Hudson, Current Land Law Reform in England | 34 Har. L. R. 341 at p. 
344, n. 13. 


“The Real Property Commission of 1828. The Commission made four reports, in 
1829, in 1830, in 1831-32, and in 1833. The revisers completed their work 
in 1828. 


“The appointment of the Real Property Commission was a consequence of 
Brougham’s famous speech on The Present State of the Law. ‘This speech 
in which he enumerated the principal abuses and defects of the law, was 
delivered in the House of Commons, Feb. 7, 1828. In this speech a work by 
James Humphrey entitled Observation on the actual state of the English Law 
of Real Property with the outline of a Code, published in 1826, was re- 
ferred to as an “honest, patient, and luminous discussion by one of the first 
conveyancers and lawyers this country could ever boast of.” The Commis- 
sioners acknowledged, “a debt of gratitude” to this work. See DeVilliers’ 
The History of the Legislation concerning Real and Personal Property in 
England during the Reign of Queen Victoria, pp. XII and XIII. Ch. I, Pt. I 
of the New York Revised Statutes of 1829, which contains the most signifi- 
cant alterations of the law of Real Property was completed in the summer 
of 1828. Commissioner Duer seems to have been responsible for its final 
form at least. 3 R.S., 2nd ed., p. 419. The Revisers’ Notes to this chapter 
refer several times to Brougham’s Speech, and repeatedly to Humphrey’s 
work. Among other quotations from Brougham’s speech is the reference to 
Humphrey above quoted from DeVillier’s History, the revisers adding; “Al- 
though differing from many of the views of Mr. Humphrey, and by no 
means inclined to adopt the language, in which he has expressed his pro- 
posed enactments, we cheerfully acknowledge, that in the preparation of this 
Chapter, we have derived most important aid from his valuable work.” 3 
R. S., 2nd ed. p. 587. 
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committee of contemporary thought upon the subject under investi- 
gation.* 

So far as appears from their report, the New York revisers made 

no such attempt to get contemporary light from their own jurisdic- 
tion. They proceeded upon an outline adopted from Blackstone,** 
accepted many advanced ideas from certain contemporary enlighten- 
ed English critics,°* and as to the rest acted upon such principles as 
their own experience and judgment dictated. Under the circum- 
stances, it is exceedingly fortunate that the resulting legislation, an 
accidental by-product of the appointment of a statutory commission, 
was so brilliantly conceived. 
The New York Property legislation has been rather widely 
adopted in other jurisdictions including of course Wisconsin.* In 
no jurisdiction where adopted has it received thorough-going re- 
vision. Except in minor details, it remains in the form adopted. 
This is in marked contrast to the situation in England where for 
the last hundred years the law of property has been under almost 
constant investigation, official and otherwise, with a view to legisla- 
tive commendation. 

The notes of the revisers of the New York Statutes plainly indi- 
cate their solicitude to preserve and promote alienation. The com- 
plexities produced by trusts gave them much concern.*® They pro- 
posed to reduce them by providing that legal title should in all cases 
rest in the person who was entitled for the time being to the pos- 
session and the receipt of the rents and profits.*7 This of course 
is in a sense in accord with the recent English law in that it seeks to 
put the legal title in the possessor. It accorded with English thought 





For a list of these commissions or committees, see Hudson, Current Land Re- 
form in England, 34 Harv. L. Rev. 341, 347. 


33 R. S., 2nd ed., p. 417. 
See note 31 above. 


%It was adopted almost verbatim, so far as it affected real property, in Michigan, 
Wisconsin, and Minnesota. It was incorporated with modifications, chiefly as 
to arrangement, in the David Dudley Field Civil Code. This Code was adopted 
in Dakota Territory, later North Dakota and South Dakota and in California. 
It was later adopted from California in at least Idaho and Montana. Either di- 
rectly from New York or from some one of the foregoing states the New 
York legislation has been adopted to a considerable extent in Oklahoma 
and Arizona, and to a less extent in Indiana, Iowa, and Kentucky. 


*See 3 R. S. 2nd ed., pp. 579-584. 
73 R. S., 2nd ed., p. 583. 
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of the time.** But it is in reality a more effective Statute of Uses 
while the English Law of Property Act repeals the Statute of 
Uses. It is apparent that contemporary thought had not come clearly 
to perceive that you have not made alienation simple merely by putting 
the legal title in the person in possession, if that person has power 
only to convey the title he has, leaving the purchaser still subject to 
an indefinite number of other interests. 


Having dealt with passive trusts in the way described, the revisers 
proceeded to deal with active trusts. Obviously they could not be 
dealt with in the same way. It would not do to put the legal title 
in the cestui of an active trust. What the revisers did in the inter- 
est of simplicity of title was to abolish all active trusts except a 
limited number which they deemed it necessary to preserve.*® In 
the cases of such trusts they disabled the trustee to convey except in 
accordance with a power given him by the creator of the trust.* 
Some of the trusts permitted were to receive the rents and profits 
of land and apply them to or accumulate them for the benefit of 
the cestui que trust.*' These trust were for the life or minority of 
the cestui. By their nature they were limited as to duration and trusts 
for accumulation were expressly limited as to their commence- 
ment.*? They were expected to be, in general at least, for the bene- 
fit of incompetents.** The beneficiaries were expressly disabled 





*The revisers quote the following from Brougham’s Speech, “I would restore the 
statute of uses to what it was clearly intended to be. Our ancestors made 
that law, by which, if land were given to A, for the use of B, the latter 
was deemed the legal owner; the use being executed in him just as if A 
did not exist. It was justly observed by Lord Hardwicke, that all the pains 
taken by this famous law ended in adding three words to a conveyance. 
This had been said by conveyancers to be a severe remark, but it is perfectly 
correct, for the courts of equity invented secondary uses or trusts, by holding 
with the courts of law, that the statute did not apply to lands given to A 
to the use of B, in trust for C, and those three words send the whole matter 
into chancery, contrary to the plain intent of the statute. Can there be any 
reason whatever for not making all such estates legal at once, and restoring 
them to the jurisdiction of the common law, by recognizing, as the owner, 
the person to whom the estate in reality is given, and passing over him who 
is a mere nominal party?” 3 R. S., 2nd ed., p. 584. 


1 R. S. p. 727, sec 45. 
See notes of revisers to sec. 55, 3 R.S., 2nd ed., p. 585. 


“1 R. S., p. 736, sec. 65. 
“1 R. S., p. 728, sec. 55 (3) (4). 


© R. S., p. 726, sec. 37. 


“See notes of revisers to sec. 55, 3 R. S., 2nd ed., p. 585. Also Fowler’s Real 
Property Law, 3d ed., p. 451. 
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from assigning. They were, as may be seen, inalienable, except in- 
sofar as the trustee might be given express power of alienation, but 
this inalienability was tolerated in view of the advisability of protect- 
ing the cestuis from themselves during the limited time the trust was 
to endure. 

By what must be deemed a failure to comprehend the full import 
of this legislation, when it was adopted in Wisconsin and in some 
other jurisdictions an additional provision was added to the section 
indicating the active trusts which might be created which in effect 
restored or continued the common law power to create active trusts.** 
The limitations on the power of alienation of a trustee and of a ces- 
tui que trust of a trust to receive the rents and profits of land were 
retained. Hence, in such jurisdictions a trust to receive the rents 
and profits may be created in fee. It may, therefore, exist forever,** 
but it is forever inalienable. 


While thus simplifying alienation by dealing with trusts as in- 
dicated, the revisers dealt with it more specifically. They proposed 
and the legislature enacted the well known rule against the Suspen- 
sion of the Absolute Power of Alienation. They defined such sus- 
pension as follows: Such power of alienation is suspended when 
there are no persons in being, by whom an absolute power in posses- 
sion can be conveyed.*® The time during which such suspension is 
permitted is limited to two ‘lives in being’, plus a period of actual 
infancy.*7 The writer has elsewhere expressed his belief that the 
revisers intended this as a statement of the Rule against Perpetuities, 
that while shortening the time allowed by the Rule, they never intend- 
ed to alter the fundamentals of that rule.** They sought to increase 
rather than restrict alienability. 


It is sometimes said that it constitutes an attempt to treat restraints 





“Ww. S. of 1923 sec. 2081 (5); Compiled Laws of Mich. of 1915, ch. 221, sec. 11 
(5); General Statutes of Minn. of 1913, sec. 610 (6). This provision, as it 
appears in the Michigan Statutes reads as follows: For the beneficial interests 
of any person or persons, when such trust is fully expressed and clearly 
defined upon the fact of the instrument creating it, subject to the limitations 
as to time prescribed in this chapter. It has been slightly changed in Wis- 
consin and Minnesota where it was adopted in the first instance from Michigan. 


“Except in Minnesota where the duration is expressly limited to lives in being 
and twenty-one years. 

#1 R. S., p. 723, sec. 14 

1 R. S., p. 723, secs. 15 and 16. 

#19 Mich. L. Rev., 235, 242-244. 
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on alienation and perpetuities together. Nothing could be further 
from the truth. The common law rules affecting restraints on aliena- 
tion remain entirely unaffected by this legislation except insofar as 
they may be deemed to apply to the inalienable trusts previously re- 
ferred to.*° 

The Rule against Perpetuities as has been pointed out is limited 
in its application to future interests. Its object was to concentrate 
the power of alienation of the fee in the owners of the present es- 
tates. The reasoning back of it, if applied to the revisers’ definition, 
would have required that definition to be interpreted as though it 
read: Such power of alienation is suspended, when there are no per- 
sons in possession (or having a present estate), by whom an abso- 
lute fee in possession can be conveyed. 

Yet the statute has consistently been construed as though it read: 
Such power of alienation is suspended only when there are no per- 
sons in being by whom an absolute fee in possession can be con- 
veyed.** Or putting it negatively: Such power of alienation is not 
suspended when all the persons having interests can convey a fee 
simple in possession. Of course, so construed the statute is at odds 
with the entire tendency hitherto described. It tolerates the widest 
distribution of the power of alienation if those having such power 
collectively can convey a fee simple. Though there may be hun- 
dreds of such persons, though they may be so numerous that unani- 
mous agreement is unimaginable, still the statute is of no assistance 
in cutting the knot. Even though the future interest is limited as 
a forfeiture of a prior interest upon the alienation thereof, the statute 
has no application if only the owner of the present and the owner of 
the present interest may by joint action convey. To the writer this is 
sufficient to demonstrate the unsoundness and, had it not been con- 
curred in by so many eminent jurists, he would have added, the ab- 
surdity of such a construction. 

The justification of this construction has commonly been found in 
the contention that such construction is in accord with the Rule 
against Perpetuities as originally conceived, and that its present ap- 





“See, for instance, Edwin C. Goddard, Perpetuity Statutes, 22 Mich. L. Rev. Pp- 
95. 

See 19 Mich. L. Rev. 235, 251. 

"Graham v. Graham, 49 Misc. (N. Y.) 4, 97 N. ¥. Suppl. 779; Becker v. Chester, 
115 Wis. 90, 109, 91 N. W. 87; Mineral Land Improvement Co. v. Bishop Iron 
Co., 134 Minn. 412, 159 N. W. 966; Fitzgerald v. City of Big Rapids, 123 
Mich. 281, 283 82 N.W. 56. 
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plication to non-vested interests regardless of their alienability is a 
modern gloss.°** Thus in Becker v. Chester®* Marshall, J. for the 
purpose of showing the harmony between the Rule as against Per- 
petuities as originally conceived and the statutory Rule against Sus- 
pension of the Absolute Power of Alienation placed a quotation from 
Washburn v. Downs,** and the statutory definition in juxtaposition, 
thus :— 

“A perpetuity is where, if all that have interest join, and yet can 
not bar or pass the estate. But if by the concurrence of all having 
the estate tail may be barred, it is no perpetuity.” 

“Such power of alienation is suspended when there are no persons 
in being by whom an absolute fee in possesion can be conveyed.”*® 

The harmony, if it exists, requires the statute to be construed in 
the modern sense of the Rule against Perpetuities, because, while the 
quotation from Washburn v. Downs does not use the word “Per- 
petuities” in the sense in which it is used in the Rule against Per- 
petuities, but in a sense which antedates that rule, it is consistent 
with the Rule. A careful inspection of the quotation will show that 
the court was using “perpetuity” in the sense of an unbarrable en- 
tail, an entail in which the tenant in tail was disabled from conveying 
in fee simple. In other words, where the power of conveying the 
fee simple was not concentrated in the tenant in tail. That is what 
is invariably meant when it is said that an estate tail can not be 
barred, not that the tenant in tail and the others having interest can 
not together convey in fee simple. 

It is recognized, now, however, by the Court of Appeals of New 
York, that the construction of the statute which has been adopted 
does not properly express the Rule against Perpetuities at any stage 
of its development.** This leaves the construction to be justified on 
the ground that it is the sense in which the revisers and the legislature 
intended the Rule, or that it is the sense in which the language used 
requires it to be applied. ‘There is no evidence that the revisers un- 
derstood their Rule in any such sense. All the evidence as to their 





Reeves, Real Property sec. 958; Fowler, Real Property, 3d ed., pp. 270-274; 
Fowler, Professor Gray’s Criticism of the Rule against Perpetuities in New 
York, 59 Albany L.J., p. 351, same article, Fowler, Personal Property Law 
of New York, 2nd ed., app. VI. 

59415 Wis. 90. 91 N.W. 87. 

541 Ch. Cas. 213. 

55115 Wis. 90, 109, 91 N. W. 87, 94. 

Matter of Wilcox, 194 N.Y. 288, 296. 
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understanding is to the contrary.°’ There is no evidence that the 
legislature understood it in any sense. The language used does not 
require such a construction. All that is necessary is that the word 
“being” be understood in the sense of “possession” rather than that 
of “existence”. Perhaps this is not as natural a sense as the one 
adopted, but certainly in view of the avowed purpose of the Rule a 
permissible one. 


So far the negative operation of the statute has been discussed, but 
it is in its affirmative operation that the most startling results of 
the accepted interpretation appear. For as it is held that the statute 
has no application to alienable interests, no matter how remote, on 
the other hand it is held that it invalidates all interests present or 
future which are inalienable. This is a new principle, that the ab- 
sence of the quality of alienation will invalidate the interest. Hither- 
to the common law, if it disapproved of the witholding of the quality 
of alienability, has simply and sensibly asserted the existence of that 
quality. Where it has destroyed an interest to procure alienability, 
it has done it not because of a lack of that quality in the interest des- 
troyed, but because of the effect the existence of the interest had on 
the power of alienation of the owner of some other interest. 

As has been suggested, the statute does not apply where an in- 
terest is made indirectly inalienable by providing for its forfeiture 
on alienation. Accordingly, if land is devised to A in fee, but in 
case he or his heirs ever alienate it, to B in fee, the statute as con- 
strued does not invalidate the gift to A. since it possesses the quality 
of alienability even though its owner may be penalized for taking 
advantage of it. Since B’s interest is also alienable, it is not within 
the scope of the statute though the only object of the gift to B was 
to restrain the alienation of the fee by A. Here then is a deliberate 
attempt that the gift to B would be void in every jurisdiction in which 
the statute exists as an improper restraint on alienation.** It would 
be void under the common law Rule against Perpetuities. But it 
would be good under the statute. Yet we find this statement re- 
cently made with reference to the common law rules against re- 
straints on alienation, the Rule against Perpetuities, and the statute 
in question, “Some American statutes have practically resolved the 





*19 Mich. L. Rev. 235 at pp. 242-244. See also Fraser, Suspension of the Power 
of Alienation, 8 Minn. L. Rev., p. 300, n. 30. 


%19 Mich. L. Rev., p. 251, n. 61. 
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two into one by their provisions as to restraints upon alienation.””*® 

The characteristic failure to apprehend the philosophy of concen- 
tration of the power of alienation which lies back of both of the 
common law rules is betrayed in the quotation. The case put dem- 
onstrates its unsoundness. 

Since the statute as construed applies only to interests which are 
in themselves inalienable, it applies to future interests limited to 
unascertained persons. Such interests would come also within the 
operation of the Rule against Perpetuities as they are necessarily con- 
tingent. To this extent they cover the same field. But this is rather 
the result of accident than because they are designed to promote the 
same policy. 

Were the principle to be applied however only to interests from 
which the creator or transferror has attempted to withhold the 
quality of alienability, this would perhaps not be so bad. While it 
does seem unnecessarily heroic to destroy an estate and thus entirely 
defeat an intended gift because the donor tried to protect the donee 
from his own incompetence, the cases where donors have attempted 
to do this have been so far as the writer has observed, less frequent 
than might have been expected. In any event, the donor has con- 
sciously attempted to do something that the law will not permit. Of 
course, he did not know that it was not permitted. It is hardly con- 
ceivable that had he known that he could not make the gift inaliena- 
ble, he would have refused to make it at all. 

But it may be necessary to say that because he attempted to make 
the gift inalienable, he has failed to make it at all, though the writer 
will candidly admit that he can not see why. 

Can there, however, be any excuse whatever for applying such a 
principle to an interest, which has been made inalienable by statute? 
Take the case of those trusts to receive rents and profits which as we 
have seen, are by statute inalienable. For the purpose of protecting 
the cestui from himself the legislature has taken from or withheld 
from such trusts the quality of alienability. The inalienability may 
be the result of no conscious act of the creator of the trust. He may 
not have intended it or desired it. Nevertheless the legislature has 
decreed it. At least, the courts say the legislature has decreed it. 

But is such lack of inalienability a suspension of the ab- 
solute power of alienation? The interest by itself is inalienable. 





Goddard, Perpetuity Statutes, 22 Mich. L. Rev. p. 95. 
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That is our test. But the legislature has made this interest inalien- 
able. The statute does not say that interests made inalienable by act 
of the legislature do not suspend the absolute power of alienation. 
Accordingly it has been solemnly adjudicated over and over again 
that if such an interest may endure beyond the time permitted by 
the statute, it is void. Numberless innocent seeming trusts have 
thus been declared by the courts to be proscribed by legislative decree 
because of a legislative quality. If the revisers of the New York 
statutes do not turn in their graves every time such a decision is 
rendered, it is only because they as counsel attempted to sustain the 
validity of the first trust so declared invalid and were thus fore- 
warned.® It would seem that the innocent cestuis of these trusts 
need a little protection from their protectors. 

In determining the alienability of specific property, one must look 
at the different interests in that property collectively, not separately. 
The former is the point of view of the common law and of English 
legislation. The latter is that of the legislation, as construed, under 
which we are operating in Wisconsin. Such a view-point obscures 
the problem and hinders its solution. 


Ouiver S. RUNDELL 





#19 Mich. L. Rev., pp. 248-250. 





ec ——— I 














WISCONSIN LAW REVIEW 


Published Quarterly by the Law School of the University of Wisconsin 











BOARD OF EDITORS 
W. H. Pace, Editor in Chief 


Frank T. BokEsEL Ouiver S. RUNDELL 
Ray A. Brown Joun B. SANBORN 

W. G. Rice, Jr. Howarp L. SmitH 
H. S. RicHarps Joun D. WicKHEM 


BOARD OF STUDENT EDITORS 
MrriaM L. Frye, Student Editor in Chief 


GeorcE R. Currie Morris Karon 
A. WALTER DAHL H. H. Persons 
Russet P. Jones ARTHUR T. THORSON 





Bitts AND Notes—EFFECT OF ACCELERATION Provision 1N MortGAGE Sk- 
curING Note.—An action on a note before the date of maturity expressed on 
its face, which note is secured by a mortgage containing a provision for ac- 
celeration of maturity upon default of conditions contained in the mortgage, 
is prematurely brought, Winne v. Lahart, ——- Minn. ——, 193 N. W. 587. 
In this case, the action was brought on the note for deficiency after foreclosure 
and sale had been had upon the mortgage. 


There is a conflict of authority as to whether such provision accelerating 
the maturity of the note contained in the mortgage is effective to bring the 
note to maturity before the date expressed on its face, for purposes of an ac- 
tion on the note as well as for foreclosure. That it is so effective: Gregory 
v. Marks, 10 Fed. Cas. No. 5,802, 8 Biss. 44; Wheeler & Wilson Mfg. Co. v. 
Howard, 28 Fed. 741; Brewer v. Penn. Mut. Life Ins. Co., 94 Fed. 347; 
Chambers v. Marks, 93 Ala. 412, 8 So. 74; Clark v. Paddock, 24 Ida. 142, 
46 L. R. A. (N. S.) 475, 132 Pac. 795; Hoodless v. Reid, 112 Ill. 105, 1 N. E. 
118; Buchanan v. Berkshire Life Ins. Co., 96 Ind. 510; Swearingen v. Lahner, 
93 Ia. 147, 26 L. R. A. 765, 67 N. W. 631; First National Bank v. Peck, 8 
Kan. 660; Darrow v. Scullin, 19 Kan. 57; Kennedy v. Gibson, 68 Kan. 612, 
75 Pac. 1044; Evans v. Baker, 5 Kan. App. 68, 47 Pac. 314; Noell v. Gaines, 
68 Mo. 649; Grand Island Savings & Loan Ass'n v. Moore, 40 Neb. 686, 59 
N. W. 115; Garnett v. Meyer, 65 Neb. 280, 91 N. W. 400, 94 N. W. 803; 
Consterdine v. Moore, 65 Neb. 291, 91 N. W. 399, 93 N. W. 1021; Batchelder 
v. Council Grove Water Co., 131 N. Y. 42; Higgins v. Hocking Valley Rail- 








470 WISCONSIN LAW REVIEW 


way Co., 188 N. Y. App. 184, 177 N. Y. S. 444; Banzer v. Richter, 68 Misc. 
ep. 192, 123 N. Y S. 678; Ward v. San Antonio Life Ins. Co.— Tex. 
——, 164 S. W. 1043; Schoonmaker y. Taylor, 14 Wis. 313; Thorp v. Minde- 
man, 123 Wis. 149, 107 Am. St. Rep. 1003, 68 L. R. A. 146, 101 N. W. 417, 
(acceleration provision contained in the note). That it is not so effective: 
Taylor vy. American National Bank, 63 Fla. 631, Ann. Cas. 1914 A, 309; 
White v. Miller, 52 Minn. 367, 19 L. R. A. 673, 54 N. W. 736; Winne v. 
Lahart, supra; Owings v. Mackenzie, 133 Mo. 323, 33 S W. 802, (overrul- 
ing Noell v. Gaines, supra) ; Trustees v. Piersol, 161 Mo. 270, 61 S. W. 811; 
Mallory v. West Shore R. R., 35 N. Y. Super. Ct. 174; McClelland v. Bishop, 
42 O S. 113; Allwood v. Harrison, 66 Okla. 203, (although in Phillips v. 
Williams, 33 Okla. 766, 127 Pac. 107, a personal judgment for deficiency on 
notes not yet due was held proper); American National Bank v. American 
Wood Paper Co., 19 R. I. 149, 61 Am. St. Rep. 749, 29 L. R. A. 104. See 
also, 8 C. J. 415, and cases cited; 42 L. R. A. (n. s.) 480, note. 


Instruments executed at the same time and for the same purpose are but one 
instrument and are to be read and construed together as parts of the same 
transaction. The note and mortgage securing it, having been executed at the 
same time and as parts of the same transaction, are to be construed together : 
Chambers v. Marks, supra; Taylor vy. American National Bank, supra; Frost 
v. Fisher, 13 Colo. App. 322, 58 Pac. 877; Buchanan v. Berkshire Life Ins. Co., 
supra; Des Moines Savings Bank v. Arthur, 163 Ia. 205, 143 N. W. 556; 
First National Bank v. Peck, supra; Brooks v. Struthers, 110 Mich. 562, 35 
L. R. A. (n. s.) 536, 68 N. W. 272; Winne v. Lahart, supra; Noell v. Gaines, 
supra; Thorp v. Mindeman, supra; Jones on Mortcaces, sec. 71. But this 
does not mean that all the provisions of the mortgage are thereby incorpo- 
rated into and become a part of the note so as to render the note non-negotia- 
ble because of uncertainty of amount and time of payment: Frost v. Fisher, 
supra; Taylor v. American National Bank, supra; Hunter v. Clarke, 184 IIl. 
158, 75 Am. St. Rep, 168, 56 N. E. 297; Des Moines Savings Bank v. Arthur, 
supra; Garnett v. Meyer, supra; Bright v. Offield, 81 Wash. 442, 143 Pac. 
159 (acceleration of provision contained in the notes); Thorp v. Mindeman, 
supra. “Construing together simply means that, if there be any provisions 
in one instrument limiting, explaining or otherwise affecting the provisions of 
the other, they will be given effect,” Thorp v. Mindeman, supra, The rule 
that contracts which are entered into as part of the same transaction are to 
be construed together is merely a rule of construction, and it does not other- 
wise affect the character of either instrument, Page on Contracts, sec. 2046. 
Provisions relating merely to the preservation of the security, Frost v. Fisher, 
supra; Hunter v. Clarke, supra; Des Moines Savings Bank v. Arthur, supra; 
Garnett v. Meyer, supra; Kendall v. Selby, 66 Neb. 60, 103 Am. St. Rep. 697, 
92 N. W. 178, (acceleration provision contained in the note) ; Thorp v. Min- 
deman, supra; such as equity would imply, Lundean v. Hamilton, Ta. . 
159 N. W. 163; Garneit v. Meyer, supra; and not necessary for the fulfillment 
of the order of promise, Farmer v. First National Bank, 85 Ark. 132, 131 
Am. St. Rep. 79, 115 S. W. 1141; Zollman v. Jackson Savings Bank, 238 
Ill. 290, 87 N. E. 297; would not be incorporated into the note. But only 
those which so explain each other so far as the indebtedness is concerned; 
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Farmer vy. First National Bank, supra; Garnett v. Meyer, supra; Jones on 
MortGacEs, sec. 71. 


Since the provision providing for acceleration relates merely to the indebt- 
edness and not to the security, in order to ascertain the real contract between 
the parties and the nature of the transaction, such provision must be deemed 
to be a part of the note for all purposes, and not merely for foreclosure. It 
is competent for the parties to contract to make the time of the payment of 
the indebtedness depend upon the performance of certain conditions contained 
in the mortgage, Chambers vy. Marks, supra; Buchanan v .Berkshire Life Ins. 
Co., supra; Swearingen vy. Lahner, supra. It is a provision for the benefit 
of the mortgagee, whether for purposes of foreclosure or suit on the note; 
Core v. Smith, 23 Okla. 909, 102 Pac. 114; an incentive to the mortgagor to 
compel him to prompt fulfillment of the conditions of the mortgage, Belloc v. 
Davis, 38 Cal. 242, (acceleration provision contained in the note); and is not 
in the nature of a penalty from which equity will relieve, Chambers v. Marks, 
supra; Buchanan v. Berkshire Life Ins. Co-, supra; Kerbaugh v. Nugent, 
48 Ind. App. 43, 95 N. E. 336; Swearingen v. Lahner, supra; Jones on Mort- 
GAGES, sec. 76, 1186. 


The theory of the principal case is that such provision is merely effectual 
for the purpose of foreclosure suit brought upon the mortgage because the 
note and mortgage are governed by different principles, the former by the 
law merchant, and the latter by the law of real property; that because the 
mortgagee has two remedies, if he sues on the note he is bound by the law 
merchant and by the terms of the note; White v. Miller, supra; Winne 
v. Lahart, supra; Noell v. Gaines, (dissent), supra; Owings v. Mackensie, 
supra; McClelland v. Bishop, supra. But since the debt is the principal thing, 
the mortgage is merely collateral. A provision, therefore, that the indebted- 
ness shall become due at an earlier date than that expressed on the face of 
the note, relates to the indebtedness, and should be governed by the law re- 
lating to the indebtedness and not to the law relating to real property. Such 
provision does not make such note non-negotiable, see cases above cited; 
nor is it inconsistent with the provisions of the Negotiable Instrument Law; 
see N. I. L. sec. 1, subd. 3; sec. 4, subd. 2. 


A different question arises in the case that the note has been negotiated to 
a bona fide holder for value previous to default. Such holder is not bound 
by the contract between the mortgagor and the mortgagee which changes the 
time the note may mature, Railway Co. v. Sprague, 103 U. S. 756, (accelera- 
tion provision contained in the note); Hunter v. Clarke, supra; Evans v. 
Baker, supra; Thorp v. Mindeman, supra; but he will be protected; Railway 
Co. v. Sprague, supra; Hunter v. Clarke, supra. The provision is considered 
as permissive only, and for the benefit of the holder who may at his election 
declare the note due, Brewer v. Penn. Mut. Life Ins. Co., supra; Keene v. 
Five Cent Savings Bank v. Reid, 123 Fed. 221; Watts v. Hoffman, 77 II. 
App. 411; Loewenstein v. Phelan, 17 Neb. 429; although there is some au- 
thority to the effect that upon default being made, the notes become imine- 
diately due, Voris v. Ferrell, 57 Ind. App. 1, 103 N. E. 122; First National 
Bank v. Peck, supra; Kennedy vy. Gibson, supra; Banser v. Richter, supra. 
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The right to declare the note due is carried on by endorsement to the pur- 
chaser who may declare it due, Chicago Railway Equipment Co. v. Merchants’ 
National Bank, 136 U. S. 268, (acceleration provision contained in the note) ; 
White v. Hatcher, 135 Tenn. 609, 188 S. W. 61, (acceleration provision con- 
tained in the note). Only parties chargeable with knowledge will be bound 
by such provisions, Garnett v. Meyer, supra; Consterdine v. Moore, supra; 
Thorp v. Mindeman, supra. 


Similarly, such provision is permissive only for the purpose of tolling the 
statute of limitations, the holder having to make some election to declare the 
default before the statute will begin to run. Railway Co. v. Sprague, supra; 
Richardson vy. Warner, 28 Fed. 343; Watts v. Hoffman, supra; Darrow v. 
Scullin, supra; Coman v. Peters, 52 Wash. 574, 12 L. R. A. (n. s.) 1190, 100 
Pac. 1002. Contra: First National Bank v. Peck, supra; Kennedy v. Gibson, 
supra; Banzer vy. Richter, supra. The note matures at the time of election 
and does not relate back to the date of default, Bank of Battle Creek v. Dean, 
86 Ia. 656, 53 N. W. 338. “It would be an anomalous doctrine to hold that 
the owner of a negotiable promissory note, secured by a mortgage containing 
a provision for acceleration upon default, could not implicitly rely upon the 
face of the note to inform him when his right of action accrued, but must 
exercise continual care to see that the mortgagor did not by default start the 
running of the statute against him,” Core v. Smith, supra. 


A. WALTER DAHL 


ConFLict oF Laws—Law ConrtroLitinG Capacity oF Parties.—In Jeffries 
v. Kanawha Fuel Co., —— Wis. ——, 196 N. W. 238, prior to the Woman’s 
Right Law (Section 6.015), the defendant, a married woman, signed an ac- 
commodation note in this state, dated and made payable at Chicago, Ill. It 
was conceded that the common law disability of coverture existed in Wiscon- 
sin, but not in Illinois. The question presented was whether Wisconsin or 
Illinois law governed. The court held that since the notes were dated at Chi- 
cago, they were presumptively delivered or made there; and because of this 
presumption together with the further facts that the notes were payable at 
Chicago, and that the parties intended the notes to be Illinois contracts, Illi- 
nois law must govern. 


Where the place of delivery does not appear, the date is prima facie the 
place of contract. 8 C. J. 88, section 148. Also, it has been held with the 
instant case that where the note is dated and payable in one state and the place 
of delivery is not shown, the law of that state must govern as to capacity, 
although the maker resided in another state and signed the note there. Mayer 
v. Roche, 77 N. J. L. 681, 75 Atl. 235, 26 L. R. A. (N. S.) 763; Chemical 
National Bank v. Kellogg, 183 N. Y. 92, 75 N. E. 1103, 2 L. R. A. (N. S.) 
299. In the latter case this presumption was held to be conclusive as to a 
holder in due course. 


Thus, while the court tacitly assumes that the lex loci contractus governs the 


capacity of the parties, in the very same paragraph it goes on to say that the 
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following pragraph it speaks as if the law of the “place of performance” 
should govern. Three distinct theories are thus marshalled to the support of 
the holding. 


The question as to what law governs the capacity of the parties to make a 
personal contract is one on which the authorities are not in accord. In 
England, except perhaps as to mercantile contracts, and in at least one juris- 
diction in this country the law of the domicil is said to control. Dicey, Con- 
FLIcts, 3rd ed. (1922) pp. 577, 580; 18 A. L. R. 1524; Freret v. Taylor, 119 
La. 307, 44 So. 26; Lorio v. Gladney, 147 La. 930; 86 So. 365 (1920). Ina 
few jurisdictions it has been held, incorrectly it is submitted, that the capa- 
city of the parties to make a note is governed by the law intended by the par- 
ties, and presumptively, that is the place of performance. In Mayer v. Roche, 
supra, where the note sued on was dated and payable in New York, and the 
place of delivery did not appear, New York law was held to control as to the 
ability of a married woman to contract, even though she resided in New 
Jersey and signed the note there. The case was decided, not upon the theory 
that it was a New York contract, but that New York law was “intended” 
to control. Again, in Poole v. Perkins, 126 Va. 331, 101 S. E. 240, 18 A. L. 
R. 1509 (1919), it was squarely held that the note of a married woman signed 
and delivered in Tennessee, payable in Virginia, was governed by the lex loci 
solutionis where it was valid, as the law presumably intended by the parties. 
See to the same effect, Hammerstein v. Sylva, 66 Misc. 550, 124 N. Y. Supp. 
535 (1910) and Fisk Rubber Co. v. Muller, 42 App. D. C. 49 (1914). 


These jurisdictions extend the ordinary interpretation of the doctrine early 
stated by way of exception by Justice Story, (Story, Conriicts or Law, Ist 
ed. Sec. 280), that where a contract is made in one state and to be performed 
in another, the law of the latter must govern as to the “validity, nature, obliga- 
tion and interpretation” of the contract, by holding that this is also true as 
to the capacity of the parties. The text writers and the weight of authority 
are contra to this view and in accord with the first ground suggested by the 


court in the instant case, namely that as to the capacity of the parties to per- 
sonal contracts, the lex loci contractus determines. Campbell v. Crampton, 


2 Fed. 417; Hager v. Bank, 105 Ga. 116, 31 S. E. 141; Millken v. Pratt, 125 
Mass. 374, Burr v. Becker, 264 Ill. 230, 106 N. E. 206. L. R. A. 1916 D 1132; 
Minor on Conrticts oF Law, section 171; Wharton, Conriicts or Law, 3rd 
ed., sections 427h, 427i. 


On principle it would seem that the capacity of the parties should be de- 
termined by the law of the place where the contract is made. It is necessary 
to discriminate between those essentials which go to the very inception of the 
contract and the elements which arise relative to the effect to be given to the 
contract once it is made. Whether or not a contract exists should be deter- 
mined by the law of the place where the contract is entered into, which is 
commonly said to be the place where the last act is done necessary to its 
legal inception. This in ordinary contracts is the place of acceptance; in 
negotiable instruments, the place of delivery; and in accommodation paper, 
the place where the note is first negotiated so as to bind the accommodator. 
1 Daniel, NecoTraBLE INSTRUMENTS, section 868. Where a married woman 
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gives her husband an accommodation note to be mailed to another state, the 
husband is generally considered a mere automaton and not an agent, and hence 
her capacity is governed by the law of the place where delivered. Milliken v. 
Pratt, supra; Bank v. Chapman, 169 N. Y., 62 N. E. 672, 57 L. R. A. 513, 
and Bank v. Mitchell, 92 Fed. 565. Contra, Freeman’s Appeal, 68 Conn. 533, 
37 Atl. 420. If the contract of a married woman is valid where made, it is 
not so contrary to the public policy of the forum as not to be enforcible there. 
International Harvester Co. v. McAdam, 142 Wis. 114, 124 N. W. 1042, 26 
L. R. A. (N. S.) 774. 

It would therefore seem that the first ground suggested by the court, that 
these were Illinois contracts and consequently that the capacity of the par- 
ties must be determined by the law of the place where the contracts were 
made, is the proper ground upon which to rest the decision. 

ArtTHuR T. THORSON 


REASONABLENESS OF SEARCHES AND SEIzURES OF INTOXICATING LIQUORS.— 
Since the 18th. Amendment to the United States Constitution, the question 
of what constitutes a legal search and seizure of intoxicating liquors under the 
4th. Amendment of the Constitution is frequently raised, and the cases de- 
ciding this point appear to be somewhat conflicting according to different 
jurisdictions. 

Article 1, Sec. 11, of the Wisconsin Constitution, provides, “The right of 
the people to be secure in their persons, houses, papers, and effects against 
unreasonable searches and seizures shall not be violated; and no warrant shall 
issue but upon probable cause, supported by oath or affirmation and particular- 
ly describing the place to be searched and the persons or things to be seized.” 
Sec. 11 is identical with Art. 4 of the Amendment to the United States Con- 
stitution. Similar provisions are contained in nearly all state constitutions. 


In O’Connor v. U. S. (U.S.D.N.J.) 281 Fed. 396, the court said, “Reason- 
able searches and seizures are not forbidden by the 4th. Amendment to the 
United States Constitution and there is no inhibition against making either 
without a warrant.” In U. S. v. Bateman (U.S.D.C.Cal.) 278 Fed. 231, the 
court said, “In determining what is a reasonable search and seizure under the 
4th. Amendment, the courts can consider the 18th. Amendment prohibiting 
the sale of intoxicating liquor and empowering Congress to provide for its 
enforcement.” Granting that the Constitution forbids only unreasonable 
searches and seizures, how broad is the term unreasonable? 


In State v. Jokosh, —Wis—, 193 N.W. 976, the defendant, when he 
recognized two prohibition officers who were lawfully in a public place where 
defendant was employed, started to pull a bottle out of his pocket. The officers, 
believing this bottle to contain intoxicating liquor, (which was later proved 
to be a fact) forcibly and against defendant’s will, took the bottle from him 
without a search warrant, and the court held this to constitute a search and 
seizure unlawful under the Wisconsin Constitution. 


In Allen v. State, — Wis. —, 197 N. W. 808, defendant admitted he had 
liquor on his person, so officers, without a warrant and without his consent, 
searched and seized liquor, then arrested him and upon further search found 




















RECENT CASES 475 


more liquor. Court held, defendant might have had liquor lawfully so far 
as his admission disclosed, and “if accused is seached without warrant as a 
basis of arrest, or if arrested without a warrant as basis of search in order 
to ascertain that accused is committing an offense, proceedings are bad from 
beginning under 4th. Amendment.” 


In another Wisconsin case, Hoyer v. State. —Wis—, 193 N.W. 89, 
Deputy sheriffs, without search warrant, seeing defendant’s automobile stand- 
ing in a street after a collision, approached it, smelled odors of liquor, 
opened the door and removed intoxicating liquor from a pocket back of the 
seat and seized it, defendant denying any knowledge of such liquor. The court 
held the search and seizure was unlawful under Sec. 11 as above cited. 


Let us examine some cases supporting the Wisconsin theory as stated in 
State v. Jokosh, Allen vy. State, and Hoyer v. State above cited and holding 
that certain searches and seizures without a warrant are unconstitutional as 
violating the 4th. Amendment. 


In Snyder v. U. S. 285 Fed. 1, where a prohibition officer saw the neck of 
a bottle protruding from defendant’s pocket, and the officer, upon suspicion 
only that defendant was transporting liquor, searched and found liquor, and 
arrested defendant, the court held that such search and seizure and arrest 
without warrant was unlawful, though the case came very nearly within the 
category of a misdemeanor committed in the officer’s presence. In Ash v. 
Commonwealth — Ky. —, 236 S.W. 1032, in a prosecution for unlawfully 
keeping for sale and transporting liquor, the admission of evidence that ac- 
cused had liquor in a suit case which was obtained by seizing and searching 
the suit case without a warrant violated Const. prohibiting unreasonable 
search and seizure. In People v. Marxhausen —Mich—, 171 N.W. 557. 
Entry by officers upon premises of defendant occupied as a home, in his 
absence, without warrant for purpose of searching and seizing liquor was 
an unauthorized trespass, and an invasion of Const. relating. to unreason- 
able searches and seizures. Jn Re Horschler, 190 N. Y. 355, holds that en- 
tering defendant’s house and seizing alcoholic liquors without a search 
warrant was in violation of the 4th. Amendment. In People v. Foreman 
Mich. , 188 N.W. 375, the court holds that an officer suspecting one of 
having intoxicating liquor in his grip cannot search the grip without a search 
warrant unless invited to do so. In Youman v. Commonwealth, 189 Ky. 152, 
where officers armed with a warrant for defendant’s arrest for violation of 
liquor laws do not arrest him but while on his premises search for, find, and 
seize liquor, it is an unreasonable search and seizure. In Hampton vy. State 
—Tenn.—, 252 S.W. 1007, where one accused of illegally possessing liquor 
was confronted by officers with a search warrant and a declaration of the 
purpose to search the premises if the whisky was not shown, that defendant 
voluntarily showed the officers the whisky did not place him beyond the 
guarantee against unlawful search and seizure, the act being one of necessity, 
rather than of volition. In Town of Blackburg v. Beam 104 S.C. 146, where 
an officer took a key from defendant’s person and opened defendant’s trunk 
and took liquor, the court held the search was unreasonable. In People v. 
Margolis 217 Mich. 423, where police officers seized defendant for purpose 
of securing whisky supposed to be on his person, the search was unreasonable 
and illegal as being without a warrant. 
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It is submitted that the above line of cases accord with the view as express- 
ed by the Wisconsin Supreme Court in the case of State v. Jokosh —Wis.—, 
193 N.W. 976, where the court said, “It is not the duty of the court to per- 
mit what may seem to be presently a desirable mode of procedure to annul 
such fundamental portions of our organic law as the freedom from unlaw- 
ful searches. The importance of such a provision may be lost sight of in 
times of peace in a well-organized and well-administered state, but in times 
of stress or dissensions its value is as great as those who inserted it in the 
Constitution conceived it to be.” The court further said, “The fact that 
enforcement of prohibition against unlawful search will defeat enforcement 
of prohibition-law is immaterial.” 


Now let us examine a few recent cases holding that certain searches and 
seizures without a warrant are reasonable under the 4th, Amendment: In 
Maples v. State —Ala—, 82 So. 183, where an officer arrested defendant 
for illegally transporting liquor, and seized the same, such seizure is not in 
violation of the 4th. Amendment. In State v. Quinn -—-S.C—, 97 S.E. 62 
where officers discover unconcealed whisky in an automobile, arrest the 
owner, and seize the liquor which is being unlawfully transported, the 
seizure is not in violation of the 4th. Amendment. In Brown v. State —Tex. 
Cr. App.—, 242 S.W. 218, where defendant was arrested for unlawfully 
transporting liquor on ground that a felony had been committed in presence 
of officers, the clause relating to unreasonable searches and seizures was 
not violated. In Lambert v. U. S. (U.S.C.C.A.Nev.) 282 Fed. 413, the court 
held, where defendant was arrested for unlawfully transporting liquors, and 
the liquors seized, the 4th. Amendment was not violated. In Kanellos v. U. S. 
(U.S.C.C.A.S.C.) 282 Fed. 461, the court said, “In a prosecution for hav- 
ing possession of and transporting liquor, evidence obtained by a state con- 
stable by arresting defendant and searching without a search warrant 
against defendant’s protest was competent notwithstanding Const. Amend. 
prohibiting unreasonable searches and seizures.” It will be noticed that the 
above cases can be sustained under Sec. 26 of title 2 of the National Pro- 
hibition Act, (41 St. 305, 315) which declares in substance, “Whenever in- 
toxicating liquors are being illegally transported, an officer of the law may 
arrest the defendant, search for and seize the liquor.” Also, the provision 
against unreasonable searches and seizures does not prevent an arrest in ac- 
cordance with common law principles and of the statutes directing the same 
without a warrant, where a felony has been committed, either in the 
presence of the officer (5 C.J. 398, 2 R.C.L. 446), or as to which the officer 
has a belief on reasonable grounds (5 C.J. 399, 2 R.C.L. 447), or a misde- 
meanor amounting to a breach of the peace has been committed in the 
presence of the officer (5 C.J. 401, 2 R.C.L. 447), an arrest may be made 
without a warrant, and the instruments of the crime seized (5 CJ. 434, 2 
R.C.L. 467.) In Herine v. U. S. (U.S.C.C.A.Cal.) 276 Fed. 806, City police 
officers acted on notification of a disturbance of the! peace, entered rooms 
which were open, and found defendant boastingly selling liquor, arrested 
defendant, seized the liquor as evidence of the crime, and such seizure was 
not unreasonable. In Salt Lake City v. Wight, —Utah—, 205 Pac. 900, where 
city ordinances required police officers to investigate rooming houses to 
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learn whether intoxicating liquors were being sold therein, and during such 
investigation the owner, in presence of an officer, drank liquor out of a 
bottle and gave the bottle to another, court held arrest of defendant, and 
seizure of the liquor without a warrant for an offense committed in presence 
of the officer was not objectionable as relating to unreasonable searches 
and seizures. In U. S. v. Rembert —Tex.—, 284 Fed. 996 where a prohibition 
officer saw an automobile approaching at night in a zig-zag course and he 
acted on the belief that the driver was intoxicated and that the automobile 
was being used to transport liquor, and arrested the driver, searched and 
found liquor, the court held the arrest, search and seizure was reasonable 
under the 4th. Amendment because the officer believed and had reasonable 
grounds to believe that an offense was being committed. In South Carolina v. 
Quinn, 111 S.C. 174, where officers approached the side of an automobile in 
which some occupants were intoxicated, and saw bottles containing whisky, 
arrested the occupants without a warrant and seized the liquor, court held 
not unreasonable. In U. S. v. Daisen (U.S.D.C.Mich.) 288 Fed. 199. On 
lawful arrest of a person for violation of the National Prohibition Act, 
search of his motorboat in which he was at the time of arrest, was legal 
without a search warrant, and where liquor was found therein, both liquor 
and boat were lawfully seized. In Patrick v. Commonwealth, —Ky.—, 250 S. 
W. 507, where marshal properly arrested defendant who was drunk, and 
standing outside of his automobile, the engine of which was running, it was 
not only the right but the duty, of the officer to take charge of the auto- 
mobile and at least see that it was removed to a place of safety, and his 
search of it while it was lawfully in his possession and seizure of whisky 
was not a violation of the constitution against unreasonable searches and 
seizures. In State v. Guest —S.C—, 110 S.E. 112, where defendant ad- 
mitted he had whisky in his automobile and voluntarily gave the officer 
the key to the compartment in which the whisky was stored, the evidence 
of his confession and of the result of the search was admissible and did 
not violate the 4th. Amendment. In U. S. v. Borkowski, 268 Fed. 408, where 
prohibition officers smelled raisins cooking in a house, and their experience 
told them that moonshine was being made, their entry, arrest, search with- 
out a warrant, and seizure of the apparatus used was held within their 
authority under the rule that an officer may arrest without a warrant for a 
felony being committed in his presence. 


In People v. Case, —Mich—, 190 N.W. 289, where officers without 
warrant, in a hunt for liquor searched defendant’s automobile on a public 
fairground and seized liquor, by a five-to-three decision the court held the 
search was reasonable under the 4th. Amendment. But this case was not 
followed in Hoyer v. State, —Wis—, 193 N.W. 89 above cited. The 
Michigan court seemed to hold that an automobile being a _ speedy 
machine for transporting liquor should be liable to a more general 


search than other property. It is submitted that the opinion of 
the three dissenting judges seems a fair statement of the results 
to which such decision would lead: “If officers without a warrant, and 


upon a mere hunt for liquor ** may enter an automobile at will and make 
search therein, then they may. pry into the packages and bundles and baskets 
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in every automobile parked at the curb in any city *** and in general to 
humiliate, vex, and annoy decent people as to constitute themselves a 
common nuisance.” 


In conclusion it is submitted that no searches of automobiles, of property, 
or of the person himself and seizure of intoxicating liquors are reasonable 
under the 4th. Amendment to the U. S. Const. except :—(1) When made under 
a search warrant, or (2) When made in accordance with common law 
principles as where an arrest has been made, (a) where a felony has been 
committed, either in the presence of the officer, or as to which the officer has 
a belief on reasonable grounds; (b) or a misdemeanor, amounting to a 
breach of the peace, has been committed in the presence of the officer; or 
(3) where the defendant has voluntarily invited or consented to the search 
and seizure. Dwicut S. STEPHENS 


INTERFERENCE WITH CONTRACT—LEGALITY OF CO-OPERATIVE MARKETING 
AssocIATIONS—That co-operative associations organized under sections 
1786e-1-7 (1923 Wis. Revised Statutes, sec. 185.01-185.22) of the Wiscon- 
sin Statutes do not come under the provisions of the Wisconsin statutes on 
restraint to trade (Sec. 1747e; 1923 W.R.S. sec. 133.01), even though their 
organization be dependent upon including seventy-five or even one hundred 
per cent of all the persons engaged in the particular business over which the 
co-operative association is organized, is the purport of the recent decision in 
the case of Northern Wisconsin Tobacco Pool v. Bekkedal et al—Wis.—; 
197 N.W. 936. 


This action was brought by the plaintiff to restrain the defendants from 
interfering with various contracts entered into by the plaintiff with 
tobacco growers in the state. 


The plaintiff was organized as a co-operative society under sections 
1786e of the Wisconsin statutes. (1923 W.R.S. sec 185.01-185.22.) The 
plaintiff had entered into contracts with about six thousand five hundred 
growers in the state, and these contracts provided as follows: 

“The parties agree that the contract shall be in effect from the time that 
growers of 75% of the tobacco produced in Wisconsin in 1920 sign similar 
contracts until June 1, 1927, and it shall continue thereafter from year to 
year; subject to the right of either party to terminate liability on June Ist 
of any year following 1926 by giving notice to the other party at least thirty 
days before the expiration of such year. 


“The association agrees that it will notify the grower as soon as growers 
of the required acreage, as above stipulated, have signed similar contracts. 

“The parties further agree, however, that this contract shall not affect the 
1922 crop unless by June 30, 1922, growers of the required acreage, as 
stipulated above, have signed similar contracts.” 


The trial court found that a sufficient number of growers had signed 
similar contracts for the sale of their tobacco to make all the contracts 
operative upon the crop of 1922; and that the plaintiff had so notified its 
members. 
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The defendant had solicited certain of the above growers, and had at- 


tempted to buy their tobacco, knowing of the above agreements. And in 
order to induce the growers to sell to them, they offered attractive prices and 


indemnity from costs and damages which might result from breaches of 
their contracts. 

The plaintiff brought this action to enjoin such interference, and the de- 
fendant answered upon two grounds; first, that the contracts had never 
gone into effect as regards the 1922 crop; and second, that the plaintiff is a 
monopoly and that the contracts are in unlawful restraint of trade. In regard 
to these two contentions the court held that this defendant had no right to 
raise the question of whether or not the contracts had gone into effect; and 
that such co-operative societies, even though they tend to be monopolistic, 
are favored by the laws of Wisconsin. 


The court says, “It strikes us that the question whether or not these con- 
tracts are in all respects technically valid, or whether the contracting parties 
could, if they were so disposed, defend against them, is a matter with which 
the defendants are not concerned and which they ought not be permitted to 
raise.” After stating that the contracts were treated as valid and binding, 
the court continues, “Under such circumstances we are unable to perceive 
any legitimate reason for permitting a mere intermeddler with relations thus 
created to assert the right to challenge the validity of these contracts.” 


This raises the very interesting question of just what kind of business 
relationships the court will protect from interference. Must there be con- 
tractual relations under an existing contract? Or is a mere business 
anticipation, a trade expectancy sufficient? 


It would seem that before there can be any judicial relief in any case a 
legal right must exist. And the basis of the rule allowing equitable relief to 
prevent inducement to, breach contracts is the fact that a contract exists and 
“that a contract right is property which is to be protected against undue 
influence by persons not parties thereto, since such action on their part is a 
direct invasion of that right.” 32 Corpus Juris. 228. The general rule has 
been stated as follows; “The rule is well settled that equity will take juris- 
diction and by means of its injunction protect contracts between individuals. 
And in affording such protection, action and conduct by strangers to such a 
contract to induce a breach thereof, will be enjoined; provided, of course, 
such a contract is not in violation of either law or public policy as to 
creating a monoply or restricting a trade, and is not otherwise violative of 
public policy; and provided, too, that the public interest does not intervene.” 
11 L.R.A. (n. s.) 202. 


The conclusion that a contract must exist in such cases before any injunc- 
tion can issue was reached by Prof. Sayre in an exhaustive article in the 
Harvard Law Review. He says, “A tradesman cannot be sued in the 
absence of any contract for winning away by lower prices his rival's 
customers. An employer cannot be sued in the absence of contract for 
winning away by the offer of higher wages his rival’s laborers. ..... To 
extend the doctrine of Lumley v. Gye to cover cases where no breach of 
contract has taken place would be as preposterous as it would be unjust. 
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ie as Breach of contract is as essential an element for recovery as is the 
infliction of damage or proof of knowledge on the part of the defendant of 
the existence of thecontract.” 36H.L.R. 663. 


It would seem that the first logical question to be asked in such a case 
would be, What is the contract? And then, Was it lawful? Westinghouse 
Electric Co. vy. Diamond State Fibre Co. 268 Fed. 121. Until the time that 
a contract exists, all that can possibly exist is a mere trade expectancy. 
Passaic Print Works v. Ely & Walker Dry Goods Co. 105 Fed. 163. 

The question has arisen most frequently in picketing cases. Can the 
members of a labor union be restrained from inducing men not to accept 
employment with a certain employer? And the the courts have uniformly 
held that as long as the means used are not illegal such inducement cannot be 
restrained. No legal right has been violated. And the courts have gone 
further in labor cases to hold that even though there was a contract of 
employment, inducement to breach it was not actionable if the person solicit- 
ed was himself at liberty to quit working at will. “Employees have a right 
to quit work themselves and also the right to induce other employees by 
peaceable means, either by public or private agreement exerted in a law- 
ful way, to quit their work and join them, and also by the same means to 
induce prospective employees to refrain from taking the places vacated by 
them.” 41 L.R.A.(n. s.) 446. 


This rule was recently limited in the Hitchman Coal Company case, 245 
U.S.229, where the court said, “To induce third persons to leave an employ- 
ment is actionable 1f done maliciously and without justifiable cause, although 
such persons are free to leave at their own will.” However, the court did 
not go so far as to suggest that there could be any relief where a contract 
did not exist. 


It is a little difficult to see why it is not the proper defense to set up in 
an action for inducing a breach of contract that there was no contract. For 
it would seem to be impossible to induce the breach of something which did 
not exist. And that is the question in the present case. The contract was not 
to affect the 1922 crop unless by a certain date growers of the required 
acreage had signed similar contracts. This would seem to be the ordinary 
case of a condition precedent to the existence of any agreement as to the 
1922 crop; and if the condition fails there is no contract. Gilman v. Gross, 
97 Wis. 224. In fact, a similar provision in a co-operative association case 
has been expressly decided to be a condition precedent to the existence of any 
binding agreement. Georgia Fruit Exchange v. Turnipseed, 9 Ala. App.123; 
62 So.542. It is true that the court speaks as though there had been a waiver 
of such a provision; but there certainly could be no question of a waiver as 
to these members who sold their tobacco elsewhere, or who were willing to 
sell elsewhere. And it is difficult to see why it would be rightful for a 
member to sell his tobacco to a stranger and yet wrongful for a stranger 
to buy it. 


It is submitted that the cases quoted by the court do not support them in 
their conclusions upon the question of interference. The two cases cited 
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were Rice v. Manly, 66 N.Y.82 and Lasky Feature Play Co. v. Fox, 157 
N.Y. Supp.106. The first case was the case of a voidable contract under the 
Statute of Frauds, and it held that a stranger could not set up the statute 
as a defense. In reality he would be determining the election of the maker. 
The question of whether or not the defendant could claim that no contract 
existed was not raised. In New York the Statute of Frauds is considered as 
a mere rule of evidence, and contracts in violation thereof are voidable, not 
void. Tompkins v. Sheehan, 158 N.Y.617. This is the general rule. 27 
Corpus Juris 311. And it is held in Wisconsin that invalidity for this reason 
is a personal defense and not available to one who is a stranger to the con- 
tract. Parties may waive such defense and thereby render the contract en- 
forceable. Draper v. Wilson 143 Wis. 510. Rice v. Manly is usually cited 
for the fact that third parties cannot take advantage of the Statute of 
Frauds. Williston, Contracts, paragraph 530. 


The case of the Lasky Feature Play Company is also a case of a voidable 
contract, and the court followed Rice v. Manly in holding that a stranger 
cannot determine election under a voidable contract. 


That this is a proper interpretation of these two cases is born out by the 
case of Poston et al v. Lyerly, 105 S.Car. 37; 89 SE. 392. In an action for 
enticing a servant where the contract of employment was voidable under 
the Statute of Frauds, and notice of the termination by the servant was given 
before any act on the part of the defendant tending to show that he had en- 
ticed the servant, the defendant was held not liable. 

Authority would seem to bear out the rule that a contract must exist be- 
fore anyone can be enjoined from inducing a breach of it. And it is sub- 
mitted that the court would have been upon firmer ground had it seen fit 
either to review the findings of the trial court as to the existence of a con- 
tract, or to abide by those findings without review. 


The question of whether or not the plaintiff was a monopoly acting in 
restraint of trade was solved by the court by an interpretation of Wisconsin 
statutes. The court held that co-operative organizations were favored by our 
laws, and that if there was any inconsistency in the statutes dealing with 
restraint of trade and the statutes providing for co-operative organizations, 
the latter controlled. 


The history of these two acts is interesting. The co-operative statute was 
originally enacted in 1887 (Ch. 126, sec. 1). The first monopoly statute was 
enacted six years later in Chapter 219 of the Laws of 1893. The co-operative 
statute was amended and re-enacted in chapter 368 of the Laws of 1911. 
Both acts were substantially revised and re-enacted by the legislature of 1921. 
Bill No. 541 A, dealing with restraint of trade, passed the Assembly June 
3rd, and was concurred in by the Senate June 10th. It was published July 4, 
1921. Bill No. 527 A, the co-operative law, passed the Assembly May 27th, 
and was concurred in by the Senate on June 3rd. It was published July 11, 
1921. Thus, this peculiar situation prevails. The co-operative statute was 
enacted by the legislature approximately a week before the monopoly statute, 
but it was published a week after the monopoly statute. And in Wisconsin a 
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statute takes effect from date of publication. Wis. Constitution, Art. VII, 
sec. 21. 


With this legislative history before them the court considered that the 
policy of our law now favored co-operative associations, and that if there 
was any conflict with the restraint of trade statutes, the latter were neces- 
sarily modified by the co-operative statutes. No effort was made to reconcile 
the two statutes, and to bring the co-operative associations under the pro- 
visions of the laws in regard to restraint. 


The rule of our court has always been that repeals by implication are not 
favored by our law and that an earlier act is not to be regarded as repealed 
by a later one unless the two are so manifestly and materially in conflict that 
they cannot reasonably stand together. Madison v. Southern-Wisconsin Rail- 
way Company, 156 Wis. 350. Ward v. Smith, 166 Wis. 342. In view of this 
principle it seems that some effort to reconcile the two statutes should have 
been made. 


The cooperative statute, Section 185.08 (2) W.R.S. provides that contracts 
between the association and its members, whereby the members agree to 
sell all or a portion of their products to the pool, will be valid “if otherwise 
lawful”. The language here used could clearly and logically have been held 
to apply to just such a case as we are considering: namely, that the con- 
tracts which the pool makes with its members would be uphe!d provided that 
they were not monopolistic. 


Bearing in mind that Wisconsin’s first cooperative statute was enacted in 
1887, its first anti-trust statute in 1893, and that both these laws were re- 
enacted in modified form by the Legislature of 1921; and, bearing in mind 
that in that Legislature the anti-trust law, which was more sweeping in 
terms than its predecessor, was passed by each house a week after the 
modified cooperative statute was passed, it is difficult to see any basis for 
arguing a repeal of the anti-trust statute by implication and an intention by 
the Legislature to legalize monopoly if practiced by a cooperative as- 
sociation. 


Under such an interpretation of the statutes the court did not 
find it necessary to discuss the question of whether an organization 
which was not to come into existence until it included growers 
representing seventy-five per cent of the acreage in the state was 
in fact a monopolistic organization, or whether it was a restraint of trade to 
which the “rule of reason” should be applied. The court said, “This 
language negatives any legislative purpose to limit the number of persons 
that may so organize, and the fact that 75% or even 100% of the tobacco 
growers of the state affiliated with this association does not render its organi- 
zation illegal or its operations unlawful. ..... The effect of the operation 
of such associations upon business in general cannot be considered in de- 
termining the legality thereof or their operations because the public policy 
which formerly condemned them now encourages their existence and opera- 
tion.” 


The language which the court is referring to in this quotation is the 

















RECENT CASES 483 


phraseology used at the beginning of Section 185.02 W.R.S. in regard to co- 
operative associations. The statute reads: “any number of persons, not less 
than five’, may incorporate for the purpose therein stated. The use of this 
phraseology, the court found, negatived any legislative intent to limit the 
number of persons that may so organize. Here again it is difficult to agree 
with the construction adopted by the court: for instance, if the rule were ap- 
plied to the corporation statute, a similar result would be reached. The 
Wisconsin statute on the organization of private corporations, Section 180.01, 
reads as follows: “Three or more adult persons, residents of this state”, 
may form a corporation for the purposes specified, The same reasoning which 
the court adopted in interpreting the cooperative statute could be applied to 
hold that “this language (i.e. in the corporation act) negatives any legis- 
lative purpose to limit the number of persons that may so organize”. 


The meaning of the phraseology in both statutes would seem to be ex- 
actly the same, and if one negatives an intent or purpose to limit the number 
of persons who may legally organize, it would seem that the clause in the 
other must bear the same meaning if the court is to apply the rule of con- 
struction which they have applied to the cooperative statute. 


Furthermore, the language relied upon by the court that “any number of 
persons” may be associated for cooperative purposes has been continuously 
kept in our cooperative statutes since the original enactment in 1887. In 
other words, this language was used in our statutes prior to the enactment of 
any law in Wisconsin in regard to restraint of trade or monopoly. 

It is submitted that neither the law on implied repeal nor the facts in re- 
gard to time of passage justify the court’s conclusion that there is an im- 
plied modification of the statutes in regard to monopoly. 


As stated above, the court did not discuss the question of the legality of 
such an organization in the absence of statutory authorization, The common 
law was rigid in its enforcement of the right of free competition. The 
slightest restraint of trade was jealously watched, and a monopoly, unless 
granted by the state, was practically per se unlawful. In recent years 
there has been a very rapid growth of co-operative organizations both for 
buying and selling purposes, and in some cases for manufacturing purposes. 
And the decisions in the various jurisdictions have varied somewhat in de- 
termining the legality of these organizations. In Iowa a combination of hog- 
raisers was formed in which the members agreed to sell all of their hogs to 
the association. They also agreed to pay five cents per one hundred pounds 
if they sold to any third party. The court held that such a combination de- 
stroyed freedom of trade, and that although the members had a right to sell 
their produce elsewhere, there was a penalty for exercising such freedom. 
Reeves v. Decorah Farmer's Co-operative Society, 160 Ia. 194, 140 N.W. 
844; Ludewese v. Farmers Mutual Co-operative Company, 164 Ia. 197, 145 
N. W. 475. The same result has been reached in Colorado. A by-law of a cor- 
poration dealing in grain provided that if any stockholder should sell grain to a 
competitor of the corporation he should be compelled to pay to the corpora- 
tion one cent on each bushel so sold. This provision was held to be an un- 
reasonable restraint of trade. Burns v. Wray Co. 65 Colo. 425. On the 
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other hand such a provision has been upheld in New York. Castorland Milk 
and Cheese Co. v. Shantz, 179 N.Y.Supp.131. 


The most troublesome question involved in these cases has been the question 
of how large a percentage of the produce may be controlled by one co- 
operative association in a given area before it becomes monopolistic. In 
Washington it has been held that “contracts between fruit growers and a 
fruit exchange for the marketing of the fruit, which require the grower to 
market all his crop through the exchange, which undertakes to market to the 
best advantage, are not void as against public policy where the exchange con- 
trols only a small percentage of the fruit of the class handled.” Washington 
Cranberry Grower's Ass’n v. Moore, 117 Wash 430, 201 Pac. 773. The court 
granted an injunction against members of the pool to restrain sales to com- 
petitors. This case followed an earlier Washington case which stated the 
common law rule to be as follows: the court will consider in each case the 
situation of the parties, and the effect of the combine upon the public. Ii it 
involves less than a “controlling part of a given commodity” in a given com- 
munity and if it does not tend to maintain a monopoly, the organization will 
be upheld. Fisher Flouring Mills Co. v. Swanson, 76 Wash. 649; 137 Pa. 144. 
Perhaps a case which is more closely analogous to the case under dis- 
cussion is the case of the Georg/a Fruit Exchanye.v. Turnipseed. 9 Ala. App. 
123; 62 So. 542. In that case a peach growers exchange was to be formed 
through which the members were to sell all the?r peaches. It was not to go 
into effect until similar contracts had been signed with other growers 
sufficient in number to cover sixty per cent of the prospective local crop for 
the year. The acknowledged purpose of the organization was to secure a 
protected market and to enhance prices. The court held that this was a 
combination to avoid competition and that it was void as being in restraint of 
trade, The court said, “The conclusion cannot be escaped that when the 
plaintiff succeeded in getting said required number of peach growers, in- 
clusive of the defendant, each to become a member of its corperaticn or ex- 
change, and to execute a contract like that here under consideration, which 
the plaintiff alleges it did do as the necessary averment of the performance 
by it of a condition precedent to its right fo maintain any action on this 
contract, which, as seen, is so conditioned as not to be binding on the de- 
fendant until the plaintiff did do this—that is, did get as many as 69% of 
the peach growers into the association—the plaintiff thereby became master 
of the situation so far as regarded the sale and disposition of at least 60% 
of the peach crop in this section of the country.” In Anaheim Citrus Fruit 
Ass'n v. Yeoman, 51 Cal. App. 759; 197 Pac.959, the court held that such 
an organization was not in itself illegal, but that its legality depended on its 
purposes and its methods. 


In Wisconsin where twelve paper mills had appointed a common agent to 
do their buying, the court held the agreement to be monopolistic despite the 
fact that this particular agreement covered a comparatively small percentage 
of the pulp-wood bought. Such agreements are not in themselves illegal: 
they merely become so when they unduly restrict conmpetition or restrain 
trade. The court said that to attempt to destfoy a competitive market and 
to compel anyone to sell his product to a single concern at their price was 
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monopoly. “It may well be that the time is approaching if not already here, 
when monopolies or business combinations controlling the market (sub- 
ject, however, to efficient government control) will be found more desirable 
than unrestrained competition; but that is a question for the law-making 
power to decide, not for the courts.” Pulp Wood Co. v. Green Bay Paper & 
Fibre Co. 168 Wis. 400. 


The court in the Tobacco Pool case relied upon the above quotation without 
having, however, the “efficient government control” in this case. 


The cases above cited were decided upon principles of the common law. 
The Legislature has intervened and in a great many states cooperative 
statutes have been enacted. The Model Cooperative Marketing Act has been 
adopted in as many as twenty-five states. The Wisconsin statutes did not 
follow this Model Act. Furthermore, the Capper-Volstead Act of 1922 pro- 
vided for the organization of cooperative marketing associations of agricultural 
products. This act gave the Secretary of Agriculture power to prevent “any 
monopolization or restraint of trade” which would undoubtedly enhance 
prices. These statutes have been upheld as valid. The Model Act contains a 
provision which expressly states that the associations shall not be considered 
as being in violation of the state anti-trust laws. Oregon Growers Cooperative 
Association vy. Lentz, 107 Ore. 561, 212 Pac. 811. Perhaps the most recent 
interpretation of a cooperative marketing act is found in North Carolina in 
the case of the Tobacco Growers Cooperative Association v. Jones, 185 N. C. 
265, 117 S.E. 174. The court held that the purpose of such a statute was to 
protect producers and not to create a monopoly. Great stress was laid up- 
on the statutory provision that such an organization was not to be con- 
sidered as in restraint of trade. In fact, the court definitely said that if the 
organization became monopolistic it would be illegal and cou'd be attacked 
in the courts or by the Secretary of Agriculture through his powers under the 
Capper-Volstead Act. 


A similar case arose recently in California. Poultry Producers of Southern 
California, Inc., v. Barlow, 189 Cal. 278, 208 Pac. 93. In that case a con- 
tract, whereby the association was to be the exclusive marketing agent of the 
members, was held not to be in restraint of trade, in view of the express 
proviso in the statute exempting such organizations from the provisions of 


the restraint of trade act. 


Thus, it is seen that the Wisconsin decision goes considerably farther than 
any of these cases. The opinion is not limited in any way by stating that 
if the association becomes monopolistic, it will be considered illegal, as was 
said in the Carolina case. The decision was reached through what the court 
considered to be the express public policy of the state. 

Leroy J. BuRLINGAME 


NATURE OF DeEposITs FOR A PARTICULAR PurPosE—In the recent Iowa case 
of Hudspeth v. Union Trust & Savings Bank, 195 N.W. 378, it was held 
that, where the buyers of goods make a deposit with a bank with instruc- 
tions that the bank pay such amount over to the sellers on completion of the 
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contract, such deposit is a trust fund entitling the sellers to preference against 
the bank’s receivers. The buyers in this case were equipping a building as a 
restaurant and, pursuant to an agreement with the firm from whom they 
had contracted to buy their fixtures, part of the purchase price in money and 
the remainder in promissory notes was deposited with the bank to be 
paid over to the fixture company when the latter should have delivered a 
complete working equipment. There was no express stipulation that the 
identical money deposited was to be paid over to the fixture company, and the 
bank commingled it with its general funds, and, for bookkeeping purposes, 
executed a demand certificate of deposit which the bank retained in its 
possession. In the meantime the bank failed and the fixture company 
sought to recover the amount of the deposit from the receiver as a pre- 
ferred creditor. The lowa Court held that the deposit created a trust relation- 
ship and it constituted a preferred claim because the bank at all times since 
such deposit had a balance of cash on hand more than sufficient to pay such 
deposit in full. 


The question here presented is whether a deposit of money with a bank 
for some specified particular purpose, other than as an ordinary deposit, 
creates a trust relationship or one of debtor and creditor. The Iowa Court in 
the principal case expressly negatived the existence of a debtor and creditor 
relationship, but they gave no reasons for arriving at such a conclusion, 
except a mere passing remark to call attention to the fact that the bank had 
recorded the transaction in its escrow ledger. 


Morse On Banks and Banking (fourth edition), section 186, holds that, 
where there is no express or implied agreement that a bank is to keep cer- 
tain moneys left for a particular purpose separate from the bank’s general 
funds, the deposit must be treated as a general deposit; and in section 289 
of the same work it is held that all general deposits create the relationship of 
debtor and creditor. A number of cases hold that, in the absence of proof 
to the contrary, there is a presumption that every deposit is general: Alston 
v. State, 29 Ala. 124, 9 So. 732; Dawson v. Real Estate Bank, 5 Ark. 283; 
Officer v. Officer, 120 Iowa 389, 94 N. W. 947; First National Bank v. City 
National Bank, 102 Mo. App. 357, 76 S.W. 489; Nichols v. State, 46 Neb. 715, 
65 N.W. 774; Ruffin v. Commissioners, 69 N. Car. 498; and Bank of Black- 
well v. Dean, 9 Okla. 626, 60 Pac. 226. Bogert On Trusts, page 24, declares 
that whether a bank is a debtor or trustee in any particular case ought to 
depend upon the presence or absence of intent to keep the money received 
separate and to apply the particular bills and coins to the use agreed upon. 


It is difficult to see how the deposit in the principal case, without an ex- 
press stipulation that it was not to be mingled with the bank’s general funds, 
created anything but a debtor and creditor relationship under which the bank 
could rightfully mingle the amount deposited with its other funds, thus leav- 
ing no specific, segregated coin or currency to be the subject-matter of a 
trust. If a doctrine of implied understanding between the depositor and the 
bank is to be invoked to determine the character of a deposit for a particular 
purpose, it would seem to be that a depositor should be presumed to have 
such a knowledge of the common banking practice of mingling such a de- 
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posit with the general funds of the bank that he impliedly acquiesces to his 
deposit being so mingled by his failure to expressly stipulate against it. 


In the case of collections, the custom of banks in mingling the proceeds of 
collections with the banks’ general funds has received such widespread 
recognition in law that the weight of authority holds that such proceeds 
become the property of the bank so that but a debtor and creditor relation- 
ship exists between the bank and the party for whom the collection is made. 
Goshorn v. Murray, 210 Fed. 880, 127 C.C.A. 464; Gonyer v. Williams, 168 
Cal. 452, 143 Pac. 736; American National Bank v. Owensboro Savings Bank 
& Trust Co’s. Receiver, 146 Ky. 194, 142 S.W. 239, 38 L.R.A. (N.S.) 146; 
Young v. Teutonia Bank & Trust Co., 135 La. 65, 64 So. 983; Hecker-Jones- 
Jewell Milling Co. v. Cosmopolitan Trust Co., 242 Mass. 181, 136 N.E. 333; 
and Krafft v. Citizens’ Bank, 139 N.Y. App. Div. 610, 124 N.Y.S. 214. A 
respectable minority of courts entirely disregard the common banking practices 
in handling collections, and hold that the proceeds of a collection in the 
hands of a bank constitutes a trust fund. American Can Co. v. Williams, 
178 Fed. 420, 101 C.C.A. 634; Spokane & Eastern Trust Co. v. U. S. Steel 
Products Co., 290 Fed. 884; Krueger v. First National Bank, 217 Ill. App. 
18; Murray v. North Liberty Savings Bank, —Ia.—, 195 N.W. 354; and 
Kansas State Bank vy. First State Bank, 62 Kan. 788, 64 Pac. 634. The Wis- 
consin case of Nontuck Silk Co. v. Flanders, 87 Wis. 237, 58 N.W. 383, in- 
volved the proceeds of a draft but the Court failed to discuss the point of 
whether the bank held such proceeds as a debtor or as a trustee, and, for 
the purposes of the case at least assumed that a trust relationship did exist but 
denied recovery in full for the proceeds of the draft from the receiver of 
the bank on the ground that none of the specific proceeds ever passed into the 
hands of such receiver. The Nontuck Silk Co. case, however, performed a 
creditable service to the state by overruling the three Evans cases (McLeod v. 
Evans, 66 Wis. 401, 28 N.W. 173; Francis v. Evans, 69 Wis, 115; 33 N.W. 93; 
and Bowers v. Evans, 71 Wis. 133, 36 N.W. 629) which had previously es- 
tablished an erroneous doctrine as to the tracing of trust funds. 


In regard to the nature of deposits made with a bank for a particular 
purpose there is a hopeless division of authority. The doctrine of the 
principal case is supported by the following cases: Dolph vy. Cross, 153 Ia. 289, 
133 N.W. 669; Peak v. Ellicott, 30 Kan. 156, 1 Pac. 499; Bergstresser v. Lode- 
wick, 37 N.Y. App. Div. 629, 59 N.Y.S. 630; and Legniti v. Bank, 186 N.Y. 
App. Div. 105, 173 N.Y.S. 814. On the other hand, in cases involving facts 
very similar to those of the principal case, the cases hold that, where there 
is no stipulation that the deposit made for some particular purpose is not to 
be mingled with the bank’s general funds, the nature of the deposit is 
general and a debtor and creditor relationship is created between the bank 
and the depositor. Minard v. Watts, 186 Fed. 245; Smith v. Arnold, 165 Ky. 
214, 176 S.W. 983; Kuehne v. Union Trust Co., 133 Mich. 602, 95 N.W. 715; 
Butcher v. Butler, 134 Mo. App. 61, 114 S.W. 564; and Bank of Blackwell v. 
Dean, 9 Okla. 626, 60 Pac. 226. 


In Minard y. Watts, 186 Fed. 245, money was deposited in a bank with the 
understanding that it was to-be paid over to the party who should be suc- 
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cessful in a pending litigation. There was no express agreement that such de- 
posit was to be kept separate from other funds in the bank. The bank failed 
and the court held that but a debtor and creditor relationship had been created, 
and the successful party to the litigation must pro rate with the bank’s other 
general creditors. 


The facts in Butcher v. Butler, 134 Mo. App. 61, 114 S.W. 564, are very 
analogous to those in the principal case. A depositor of a bank instructed 
the bank to set aside one thousand dollars out of his account, and to pay such 
amount to a party who was drilling a gas well for him when such party 
should have drilled the well to a certain depth. The bank went into the hands 
of a receiver and the well driller, who had become entitled to the thousand 
dollars, demanded it in full on the ground that the bank held it in trust 
for him, and that he, therefore, was a preferred creditor. The Court held 
that he must come in as a general creditor and pro rate on the ground that 
there was no express or implied agreement that the identical thousand dollars 
set aside should be paid to him. 


The question of the nature of a deposit made for a particular purpose seems 
never to have been directly passed upon by the Wisconsin Court, but it is 
hoped that when a case of this nature does present itself that the Court will 
see fit to follow the doctrine of Minard v. Watts and Butcher v. Butler in 
preference to that of the principal case which seems unsound. 


Georce R. CurrizE 


THe RIGHT oF THE STATE TO Destroy NAVIGABLE WatTERS—PuBLIC 
Ricguts 1n SucH Warters—The case of In Re Crawford Levee and Drain- 
age District No. 1, —Wis— 196 N.W. 874, answers decisively the question of 
the right of the state to destroy navigable waters. The case is of public 
interest because the proposed scheme would destroy part of the state’s irre- 
placeable natural resources—a recreation place and natural fish and game 
preserve of such admitted importance that the Mc Cormick-Hawes Bill was 
introduced into Congress proposing that all the land here referred to should 
be created a national preserve. 


The application for the drainage scheme made before the Railroad Com- 
mission under subdivision 7, Sec 1379-17 Stats. 1921, proposed to destroy 
approximately 1,300 acres of navigable waters, to lengthen the ferry route 
between Iowa and Wisconsin by over ten miles, and to greatly impair the 
public easements of hunting, fishing, and navigation, though not to “totally 
destroy” them. The benfits were said to exceed the cost of the project, and 
public health was to be benefited. The Commission’s order allowing the plan 
to proceed was reversed by the Supreme Court which, in its opinion, re- 
marked at the outset that “insuperable legal barriers declared and maintained 
for over a century” prevented the destruction of navigable waters. 


Of the “legal barriers” mentioned by the court it is apparent that the out- 
standing obstacle is Article 4 of the Ordinance of 1787 which says: “The 
navigable waters leading into the Mississippi River and the St. Lawrence, 
and carrying places between the same, shall be common highways and fore- 
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ever free, as well to the inhabitants of the said territory as to the citizens 
of the United States, and those of any other states that may be admitted 
into the Confederacy, without any tax, impost or duty therefore”. These 
provisions were accepted by the inhabitants of the Northwest Territory 
at the time of its formation, and were specifically incorporated into the 
Territorial laws. Organic Act, April 20, 1836, The same provisions were 
adopted by the Constitution in 1846 in substantially the same words. See 
Wisconsin Constitution, Article 9, Sec. 1. The court in the principal case 
accurately characterizes the situation when it says: “From our acceptance 
of the provisions of the Ordinances of 1787 it follows that it is not a question 
of state policy whether or not we shall keep inviolate our navigable waters. 
We are by organic law compelled to do so”. 


This statement is corroborated and emphasized by Federal cases. In 
Economy Light and Power Co. v. United States, 256 U.S. 113, 41 Sup. Ct. 
40y, the court not only affirms its previous decisions, but seems to go even 
further. The river there in controversy had not been used for navigation 
“within the memory of living men”. The decision of the Illinois Supreme 
Court holding the river non-navigable and allowing its obstruction was over- 
ruled by the United States Supreme Court, which relied chiefly on Article 
4 of the Ordinances of 1787. The court declares plainly that these provi- 
sions are “no more capable of repeal by one of the states than any other reg- 
ulation of interstate commerce enacted by Congress,” and adds, that when 
Congress chooses to act, “it is not prevented, by anything the states may have 
done, from assuming entire control of the matter.’”” The case extends the 
power of Congress not only to rivers “used presently by commerce” but gives 
the right to preserve for “future transportation”. See also Wisconsin v. 
Duluth, 96 U.S. 379. But this control is not as absolute as it appears, fot 
inEscanaba Co. v. Chicago, 107 U.S. 678, it is expressly held that a state 
formed out of the Northwest Territory has the same power to regulate the 
navigable waters within its boundries as any other state in the Union; un- 
til Congress interferes, its right is plenary. In Gilman vy. Philadelphia, 3 
Wall. 713, 724 the court said that “the power to regulate commerce com- 
prehends the control for that purpose, and to the extent necessary, of all 
navigable waters in the United States which are capable of carrying com- 
merce from a state other than the one in which they lie. This idea is cited 
with approval in South Carolina vy. Georgia, 93 U.S. 4, and in Gibbons v. 
Ogden, 9 Wheat. 1. The court said in speaking of the Federal control over 
navigable rivers: “For this purpose they are the public property of the na- 
tion, and subject to all requisite legislation of Congress. The strogest state- 
ment of the doctrine may be found in Willson v. Blackbird Creck Marsh Co., 
2 Pet. 245, 252, where Chief Justice Marshall, in referring to an act of Con- 
gress controlling navigable waters, says: “............ a state law coming in con- 
flict with such act would be void.” See also Pound v. Turk, 95 U.S. 379, and 
the Wheeling Bridge Case, 18 How. 421. This last group of cases applying 
to states not in the Northwest Territory, accomplish the same purpose as 
the Ordinance of 1787, and seem to have approximately the same limitation 
in that they reserve to the state the regulation of their completely internal 
commerce. From all these cases above mentioned it may be logically concluded 
that the state, even if it so desires, cannot, on its own authority, obstruct 
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navigable waters such as are under consideration in the principal case. A 
fortiori then, it certainly cannot totally destroy any such navigable waters. 


Aside from the Ordinance of 1787, Congress has certain general powers 
which may be exercised in cases of this kind. See Act of Congress, Mar. 3, 
1899 425, paragraph 9, 30 Stats. 1121-1151. This statute which is an asser- 
tion of the power of Congress over all navigable waters within its jurisdic- 
tion, is recognised in Gilman vy. Philadelphia, supra. Another line of cases 
holds that such power is incidental to the expressly granted powers of regu- 
lating commerce. See note 12 L.R.A. 673. The power of the Federal Gov- 
ernment to stop a project such as the one proposed in the principal case, 
therefore, cannot be questioned. 


Wisconsin has zealously and consistently followed the doctrine that the 
lands under navigable waters “passed under a great trust vested in the state 
for public purposes incident to navigable waters at common law, which trust 
the state is powerless to abdicate.” In the following cases the Supreme 
Court makes very evident that navigable waters cannot be destroyed by a 
drainage scheme: Jn Re Dancy Drainage District, 129 Wis. 129, 108 N.W. 
202, a case closely analogous to the principal case, where the court refused to 
sanction the destruction of a navigable lake; Jn Re Horicon Drainage Dis- 
trict, 136 Wis. 229, 116 N.W. 12; Merwin v. Houghton, 146 Wis. 398, 131 
N.W. 838, a distinguishable case in which the construction of a boom was 
allowed, but the trust doctrine was acknowledged. See also Atty. Gen. Ex 
Rel Becker v. Bay Boom Wild Rice & Fur Co., 172 Wis. 363, 178 N.W. 569 


Wisconsin’s general policy in dealing with navigable waters may be sum- 
med up accurately by the words of the court in Diana Shooting Club v. Husi- 
ing, 156 Wis. 261, 145 N.W. 816. After commenting on the wisdom of the 
policy laid down in the organic law, it says: “Nor should it be curtailed by 
narrow constructions. It should be interpreted in all the broad and munifi- 
cent spirit that gave rise to it.” It is very evident from the cases that this 
idea has been followed. In Olson v. Merrill, 42 Wis. 203 a public easement 
was allowed over a stream. which was navigable only part of the year. In 
McLennon v. Prentice, 85 Wis. 27, lands under non-navigable shoal waters of 
the Great Lakes were brought under the trust doctrine, and were held not to 
be subject to private grant so as to defeat public rights. The same idea was 
followed in Diana Shooting Club v. Husting, supra, where it was held not 
to be trespass for hunters to push their skiffs into floating bogs abutting on 
riparian property. See also Nee-Pee-Nauk Club v. Willson, 96 Wis. 290, 71 
N.W. 661. The public right to fish was safeguarded in Willow River Club 
v. Wade, 100 Wis. 86, 76 N.W. 273, where it was held that the public may 
fish within “the limits of the stream,” even though the title to the river 
bottom is in the riparian owner. In a case involving cutting ice on a mean- 
dered lake the ownership of the bottom of which was in the state, it was held 
that the state has no proprietary right in the ice, the right to cut it being in 
the public. Rossmiller v. State, 114 Wis. 169, 89 N.W. 839. In another case 
the Legislature allowed a navigable lake to be drained. The Supreme Court 
denied the power, and ordered the restoration of status quo, saying, “The Legis- 
lature had no power, under the guise of legislating for the public health, to au- 
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thorize the destruction of a navigable lake ..... for the sole benefit of private 
parties”. Priewe v. State Imp. Co., 93 Wis. 534, 67 N.W. 918. See also same 
case on second appeal, 103 Wis. 537, 79 N.W. 780. Where a body of water 
is increased in size by a dam, the public takes the same rights over such in- 
creased area as over natural navigable water. Mendota Club v. Anderson, 101 
Wis. 479, 78 N.W. 185. As to the right of a private party to cut off the 
public from access to a navigable lake by owning a small strip of land 
between a public road and such lake see Pewaukee v. Savoy, 103 Wis. 271, 79 
N.W. 436. However, as to the right to build piers extending beyond the 
line of the riparian owner see Atty, Gen. Ex Rel Askew v. Smith, 109 Wis. 
532, 85 N.W. 512. In the recent case of Doemel v. Jantz, 180 Wis. 225, 193 
N.W. 393, the trust idea is again affirmed, and the word “navigation” is 
said now to include “the use of waters for the purpose of travel, fishing, 
recreation and bathing”. This is a great extension of the old common law 
idea which included only the incidents of commerce or actual navigation. 


A number of cases which appear to be contra, and which are cited not in- 
frequently to sustain projects which block up navigable waters, may be dis- 
tinguished from the principal case. In Keator Lumber Co. v. St. Croix River 
Boom Assn., 72 Wis. 62, a boom for the improvement of navigation was 
allowed, it being held that the Ordinance of 1787 was intended to prevent 
taxing navigation rather than to stop physical obstructions. The power of 
Congress to regulate is recognized in this line of cases, however. See also 
Stevens Point Boom Co. v. Reilly, 44 Wis. 295; Cohn v. Wausau Boom Co., 
47 Wis. 322; and Janesville v. Carpenter, 77 Wis. 300. Another line of cases 
like A. C. Conn Co. v. Little Suamica Lumber Mfg. Co., 74 Wis. 652, holds 
that a dam may be maintained across a river which is navigable only for 
floating logs. See also Charnicy v. Shawano, 109 Wis. 563, 569, and Falls 
River Mfa. Co., 87 Wis. 134, 172. But these cases may be distinguished from 
the principal case in that (1) they do not permanently destroy any navigable 
waters, (2) the obstructions improve the use of the waters for their re- 
spective purposes, (3) the obstructions are of such nature that status quo 
could easily be restored. In none of these cases is the power of Congress 
questioned nor the trust doctrine as such criticised. 


This trust doctrine of navigable waters seems to have grown up through 
judicial precedents. From the very beginning it was held that a riparian 
purchaser takes subject to public easements over the stream. Jones v. Petti- 
bone, 2 Wis. 308. In Wis. Imp. Co. v. Lyons, 30 Wis. 61, Diedrich v. N. W. 
Union Ry Co., 42 Wis. 248, the same opinion is held. In Jn re Horicon Drain- 
age District, supra, the court says that “existing laws” prevent the destruc- 
tion of navigable lakes and rivers. These precedents must be built up by state 
authority, for it is difficult to see how any outside authority could override 
state control in the matter of waters lying wholly within the state. To what 
extent the Court has bound itself to adhere to this doctrine does not appear. 
It is a question whether the state has not such proprietary interest as to give 
it the right to dominate and control water power plants and similar projects 
within its own dominions. In Winchell v. Waukesha, 110 Wis. 101, 108, 85 
N. W. 668, it was held that any power to authorize the legislature to ap- 
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propriate or impair navigable waters must be conferred “in the most plain and 
unambiguous terms”. But it is admitted that there must some time come a 
yielding of private rights to easements of fishing and the like, to public 
necessity (as the dumping of sewage into a stream) and it was held that it 
was a question of policy for the legislature. But this case has been followed 
_ by a long line of trust doctrine decisions which seem to deny, at first glance, 
at least, such power. However, in Merwin v. Houghton, supra, where 
navigation improvement and public health was argued, it was said that if 
fishing were impaired “even to the point of practical extinction, this is a loss 
which the public must endure without complaint.” However, in the case of an 
interstate navigable stream Federal interference might play an important part. 
In Jn Re Dancy Drainage District, supra, two judges dissented, saying: “TI 
am not prepared to hold that the Legislature has not the power to abate a 
public nuisance, a menace to public health, merely because it is navigable or 
fishable.” 

The reason for Wisconsin’s policy as well as some idea of what may be 
expected in the future may be gleaned from the words of Chief Justice Vinje 
in the principal case: “The supreme law so directs, and its mandate not only 
justifies, but compels the continuance of this policy.” 


Ratpo H. PETERSEN 


ConFLict oF LAws—JuRISDICTION TO TAXx—INHERITANCE TAx ON Cor- 
PORATE StocK—In the case of Shepard v. State, —Wis—, 197 N.W. 344, 
the Supreme Court, Crownhart, J., dissenting, held unconstitutional section 
72.11 (3) Wisconsin statutes of 1923, which provided that when stocks of 
foreign corporations owning property or doing business in this state shall 
have been transferred by a non-resident decedent, the tax shall be upon such 
proportion of the value thereof as the property of such corporation in this 
state bears to the total property of the corporation issuing such stock. As is 
said in the recent case of Tyler v. Dane County, Wis., 289 Fed. 843, where- 
in the constitutionality of this statute was considered and the court came to 
the same conclusion as did the Wisconsin court, the state of Wisconsin 
“surrendered its conceded right to tax to the full value transfers of stock in 
domestic corporations held by non-residents, and substituted therefor a tax on 
a portion of the value of the stock in proportion as the property of the cor- 
poration wtihin this state bore to its entire property, and, evidently as a re- 
ciprocating measure, sought to tax transfers of stock in foreign corpora- 
tion, held by non-resident decedents in the same manner”. (The county court 
of Dane County has since held that since this law is unconstitutional the 
former law is still in force and the state may tax to the full value shares in 
domestic corporations.) Although the statute was intended no doubt to avoid 
multiple taxation, unless this method is concurred in by other states it does 
not accomplish this purpose. And in any event, the question of the consti- 
tutionality of such a statute, a question now pending in the Supreme Courts 
of Montana and West Virginia, cannot be decided on the basis of economic 
desirability. The precise question here involved has been decided in only one 
other state, North Carolina, which came to a conclusion contrary to the Wis- 
consin decision. See R. J. Hospital Trust Co. vy. Doughton, cited below. 
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The decision that this statute is unconstitutional rests upon certain funda- 
mental principles. 

1. If the state is to tax property, that property must be within the 
territorial jurisdiction of the state. State Tax on Foreign Held Bonds, 15 
Wall. 300; Louisvilie Ferry Co. v. State of Kentucky, 188 U.S. 385, 23 S.Ct. 
463 ;Prov. Savings Society v. State of Kentucky, 239 U. S. 112, L.R.A. 1916C, 
572, 36 S.Ct. 37. When personal property is permanently employed in a 
state other than the domicile of the owner, the state of such domicile cannot 
tax it. Union Transit Co. v. State of Kentucky, 199 U.S. 194, 26 S.Ct. 36. 
And when the property is only temporarily in the state it cannot be taxed. 
Hays v. Pacific Mail S. S. Co., 17 How. 596. 


2. The property of a corporation belongs to the corporation, not to its 
stockholders; the interests of the stockholders and of the corporation are 
quite distinct. Eisner v. Macomber, 252 U.S. 189, 208, 40 S.Ct. 189; People’s 
Nat. Bank v. Board of Comm’rs, 24 Okl. 145, 104 P. 55; Parker v. Bethel 
Hotel Co., 96 Tenn. 252, 34 S.W. 209. The fact that one individual owns 
all of the stock gives him no title to or interest in corporate property. Button 
v. Hoffman, 61 Wis. 20. The acts of the two individuals who own the entire 
corporate stock do not bind the corporation. Peterson v. Elholm, 130 Wis. 1, 


109 N. W. 76. A contract made with the corporation is not made with a 
stockholder, and proof of such contract by the plaintiff, a stockholder, con- 
stitutes variance. Lee v. Young, 147 Wis. 53, 132 N.W. 595. The stock 


issued by a corporation owning property which was all tax exempt is never- 
theless taxable. Von Allen v. Assessors, 3 Wall. 573. The county court, in 
its attempt to value an individual’s stock for the purpose of assessing an in- 
heritance tax cannot compel the production. of private books and papers of a 
third person, i.e., the corporation which had issued the stock. State v. 
Carpenter, 129 Wis. 180, 108 N.W. 641. Where a tax was required for the 
privilege of doing business in the state, a corporation which owned all of the 
stock in a corporation doing business in the state could not be so taxed. 
Proctor & Gamble Co. v. Newton, 289 Fed. 1013. It is true that expressions 
are occasionally used by the courts which are at variance with these principles. 
It is said, for instance, that the decedent, a stockholder, owned an interest 
“in the property of the corporation within the meaning of the inheritance 
tax statute”. Matter of Culver, 145 Iowa 1, 123 N.W. 743. The case de- 
cided simply that the state of incorporation could tax the stock of a non-resi- 
dent decedent. A more striking statement was made in Re Bronson’s Estate, 
150 N.Y. 1, at p. 8, where the court said “Each share represents a distinct 
interest in the whole of the corporate property”. This statement is greatly 
modified however by the explanation of the stockholder’s interest in profits 
and assets upon dissolution of the corporation. And again the decision is 
only that the state of incorporation may tax stock owned by a non-resident. 
In spite of such statements as these it seems to be true that the “distinction 
between the title of the corporation and the interest of its members in the 
property of the corporation is familiar and well settled”. The title to the 
property is in the corporation, the stockholders have a right only to dividends 
and to assets upon dissolution. Gibbons v. Mahon, 136 U.S. 557, 10 S.Ct. 1058. 
This doctrine of distinct interests is challenged in the case of R. I. Hospital 
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Trust Co. v. Doughton, —N.C.—, 121 S.E. 741, in which the court, Clark, C. 
J. dissenting, held a statute similar to that of Wisconsin constitutional and 
commented on the Sheppard case as follows “In the first place, Wisconsin 
for all purposes, unlike North Carolina for the purpose of taxation adheres to 
the doctrine of separate and distinct interests between the capital of a 
corporation and its capital stock.................... For the purpose of taxation 
we think it is within the power of the Legislature to treat the pro rata in- 
terest of a stockholder in the corporate property as identical with that of 
the corporation or simply as a share in the corporate entity”. If that view is 
taken, it follows that the decedent owns property in a state where the corpora- 
tion does and that state may levy an inheritance tax. The case is of greater 
interest perhaps to a corporation lawyer than to a constitutional lawyer. 

3. An inheritance tax is not a tax on property. It is a tax on succession ; 
on the right to inherit property, upon its transmission by will or by descent. 
United States v. Perkins, 163 U.S. 625, 16 S.Ct. 1073; Cahen v. Brewster, 
203 U.S. 550, 27 S.Ct. 174; Chanler v. Kelsey, 205 U.S. 478, 27 S.Ct. 550; 
Nat. Safe Dep. Co. v. Stead, 232 U.S. 58, 34 S.Ct. 209. The fact that the 
tax is measured by the value of property does not make it a tax on property. 
Keeney v. Comptroller, 222 U.S. 525, 38 L.R.A. (ns.) 1139, 32 S.Ct. 105; 
Montague v. State, 163 Wis. 58, 157 N.W. 508. Further, this right to in- 
herit is within the legal control of the legislature, which may impose a tax 
upon it. Mager v. Grima, 8 How. 490; United States v. Fox, 94 U.S. 315. 
This is equally true where the right to dispose of property by will is held to 
be not a statutory but a natural right. Nunnemacher v. State, 129 Wis. 190, 
108 N.W. 627. Since this is a tax on the transfer of property, not upon 
property itself, this tax is not subject to the rule of uniformity as applied to 
property. Beals v. State, 139 Wis. 544, 121 N.W. 347. The legislature may 
discriminate between relatives and strangers, may grant exemptions etc. 
without denying equal protection of the laws. Magoun v. Ill. Trust & Savings 
Bank, 170 U.S. 283, 18 S.Ct. 594. 


4. Since an inheritance tax is a tax on the transfer of property, the trans- 
fer must be governed by the laws of the state imposing the tax. Bliss v. 
Bliss, 221 Mass. 201, L.R.A. 1916A, 889, 109 N.E. 148. Accordingly the deter- 
mination as to what constitutes the decedent’s property, and where it is located, 
is important, not because there is any property tax in question, but because this 
may determine what laws govern its transmission. State v. Dunlap, 28 Idaho 
784, 156 P. 1141. It is generally held that, for purposes of taxation, corporate 
stock has its situs either at the place where the corporation is incorporated, 
Greves v. Shaw, 173 Mass. 205, Pratt vy. Dean —Mass.—, 140 N.E. 924; State 
v. Probate Court, 142 Minn. 415, 172 N.W. 318; Matter of Bronson’s Estate, 
150 N.Y. 1, or at the domicile of the owner, Hawley v. City of Malden, 232 
U.S. 11, Ann. Cas. 1916C, 842, 34 S.Ct. 201; In re Clarkson’s Estate, 125 Ark. 
381, 188 S.W. 834; Bullen v. State of Wisconsin, 240 U.S. 625, affirming 
143 Wis. 512. Shares have a situs to justify a succession tax at both places. 
Welch v. Burrill, 223 Mass. 87, 111 N.E. 774. The fact that the domestic 
corporation owns large properties outside of the state of incorporation does 
not prevent such state from taxing stock to its full value. Palmer's Estate 
183 N.Y. 238, 76 N.E. 16. The court there said that it is inconceivable that 
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the value of the stockholder’s interest should depend upon the location of 
the property, and the inheritance tax is a tax on the general right to succeed 
to that interest. The case assumes that the state in which the property is 
located could not tax on that basis alone. It is only when the corporation is 
chartered by two states that the state of incorporation must levy a tax in 
proportion to the value of the property in the state. Matter of Cooley's 
Estate, 186 N.Y. 220, 10 L.R.A. (ns.) 1010, 78 N.E. 939. 


The right to levy an inheritance tax on stock being based upon the control 
of the inheritance, the mere presence in the state of property belonging to a 
foreign corporation does not confer jurisdiction to tax. The non-resident de- 
cendent does not transfer by his will any property in that state, hence the 
transfer is not taxable there. People v. Blair, 276 Ill. 623, 115 N.E. 218, 
following People v. Dennett, 276 Ill. 43, 114 N.E. 493 and People v. Griffith, 
245 Ill. 532, 92 N.E. 313. As the court in State v. Dunlap, 28 Idaho 784, 156 
P. 1141 puts it, the corporate property in Idaho did not belong to the decedent 
and “Neither can we by any stretch of the imagination, conceive of a con- 
dition arising whereby the aid of our laws might be invoked to reduce the in- 
herited property to possession”. The transfer is therefore not taxable. Ac- 
cord, McMullen’s Estate, 192 N.Y.S. 29, 199 App. Div. 393; Estate of Hark- 
ness, 83 Okl. 107, 204 P. 911. And the shares of a non-resident in a foreign 
corporation, pledged to domestic creditors, are not taxable. In re Ames’ 
Estate, 141 N.Y.S..793. Assuming that the physical presence of corporate 
property would not confer jurisdiction to tax stock, the Massachusetts court 
refused to allow the administrator a deduction of the tax paid to the state of 
Michigan on the ground that it was not legally subject to a tax there. Welch v. 
Burrill, 223 Mass. 87, 111 N.E. 774. On the same assumption the New York 
court held that a statute requiring the consent of the comptroller to the trans- 
fer of stock held by a non-resident decedent unless sufficient funds were retain- 
ed to pay taxes that might be assessed did not apply where the stock was is- 
sued by a foreign corporation, since it could not then be taxed. Dunham v. 
City Trust Co., 101 N.Y.S. 87, affirmed in 193 N.Y. 642, 86 N.E. 1123. 


The further argument is suggested that this taxation of corporate stocks is 
made a condition upon the right to do business in Wisconsin, to which the cor- 
poration by coming into Wisconsin voluntarily submits. In connection with 
this there are several considerations. This is not made expressly a condition 
upon such right; foreign corporations are treated the same as domestic cor- 
porations in this respect. It would seem, rather, that the ownership of 
property by the corporation is simply made the basis for a tax on corporate 
stock. But even if it is a condition, the question arises as to whether the state 
can do indirectly by making the payment of the tax a condition what it 
cannot do directly by taxation. In the case of Terral v. Burke Constr. Co., 
257 U.S. 529, the court held, overruling Doyle v. Cont. Ins. Co., 94 U.S. 535, 
and Security Mutual Ins. Co. v. Prewitt, 202 U.S. 246 and a line of cases ending 
with Wisconsin v. Philadelphia & Reading Coal Co., 241 U.S. 329, that a law 
providing for the revoking of a corporation’s license upon its resorting to the 
Federal courts was unconstitutional. In accord with this in principle is the 
case wherein the court state that a condition that a corporation must pay a 
“fee based on the entire authorized capital of a foreign corporation doing 
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both a local and interstate business in several states, although declared by the 
state imposing it to be merely a charge for the privilege of conducting a local 
business, is essentially and for every practical purpose a tax on the entire 
business of the corporation ..... and on its entire property, including that 
in other states ..... Such a license fee or excise fee is unconstitutional and 
void as wanting in due process because levying a tax on property beyond the 
jurisdiction of the state”. Internat. Paper Co. v. Massachusetts, 246 U.S. 135, 
38 S.Ct. 292. Accord, Western Union Tel. Co. v. Kansas, 216 U.S. 1, 30 S.Ct. 
190; Pullman Co. v. Kansas, 216 U.S. 56, 30 S.Ct. 232; Ludwig v. West. 
Union Tel. Co., 216 U.S. 146, 30 S.Ct. 280; Looney v. Crane Co., 245 U.S. 178, 
38 S.Ct. 85. And again granting that it is a condition upon the right to do 
business, it may be seriously questioned whether the corporation could bind the 
stockholder to pay such a tax, to adopt such new situs for his stock. Tyler v. 
Dane County, 289 Fed. 843. 
MrrraM L. Frye 


Bitts AND Notes—Parot Evin—ENCE—CONTEMPORANEOUS AGREEMENTS.— 
“The general principle of integration, the rule against ‘varying the terms’ of 
an instrument, takes on an altogether peculiar aspect when applied to agree- 
ments collateral to a negotiable instrument. The first characteristic feature of 
such instruments is that all the essential terms of the obligation must be 
therein contained in writing and cthers must not be”; Wigmore on Evidence, 
sec 2443. “A negotiable bill or note is a courier without luggage”, Gibson, C. 
J., in Overton v. Tyler, 3 Pa. St. 346. There is an additional consideration in 
the case of negotiable instruments that the usefulness of commercial paper 
would be greatly impaired if secret reservations and agreements could be free- 
ly engrafted upon bills and notes by parol testimony; Jones on Evidence, sec. 
505. 

A negotiable instrument does not purport to express the whole contract be- 
tween the parties, and by its very character there is no attempt to set forth the 
whole contract made; Nawman vy. Ullman, 102 Wis. 92, 78 N.W. 159; Brader 
v. Brader, 110 Wis. 423, 85 N.W. 681; Lippincott v. Lawrie, 119 Wis. 573, 97 
N.W. 179; Jones on Evidence, sec. 446. But the additional elements of the 
contract which may thus be proved must be consistent with, and not in con- 
tradiction of, the effective part of the writing; Brader v. Brader, supra. 


While the general rule is that parol contemporaneous agreements are not ad- 
missible to vary or contradict the terms of a negotiable instrument, the rule is 
not as broad as it at first appears, and the question in each case becomes one 
as to whether the contemporaneous agreement is one which in effect does vary 


or contradict its terms. 


Wigmore on Evidence, sec. 2443, has attempted to classify such agreements 
in two general classes. The first is whether such agreements affect the variable 
or expressed terms of the negotiable instrument; and the second, whether they 
affect the fixed or implied terms of the instrument. 


The scope of this note is to consider the Wisconsin decisions under this 
general classification. No attempt is made to consider the admissibility of 
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parol evidence to vary a blank endorsement, which is covered by a note in 2 
Wis. Law Rev. 435. 


A. As regards the variable or expressed terms: 


1. An agreement not to enforce or to limit the liability of the parties is in- 
admissible; Knox vy. Clifford, 38 Wis. 651; Davy v. Kelley, 66 Wis. 452, 29 
N.W. 232; Remington vy. Detroit Dental Mfg. Co., 101, Wis. 307, 77 N.W. 
178. See also, Cooper v. Tappan, 4 Wis. 362; Jones v. Heiliger, 36 Wis. 149; 
Gilman v. Henry, 53 Wis. 465, 10 N.W. 692; Hackley Bank v. Barry, 139 
Wis. 96, 120 N.W. 275; N.I.L. sec. 1, subd. 1. 


2. An agreement that an amount different from that expressed on the face 
of the instrument shall be paid is inadmissible; Gregory v. Hart, 7 Wis. 532; 
Hubbard v. Marshall, 50 Wis. 322, 6 N.W. 497; N.I.L. sec. 1, subd. 2. 


3. An agreement that the note might be paid in certain kind of bank notes is 
inadmissible; Racine County Bank v. Keep, 13 Wis. 210; N.I.L. sec. 6, subd. 5. 


4. An agreement that the note was to be payable to some one other than 
the person named as payee on the note is inadmissable; Strachan v. Muxlow, 


24 Wis. 21. 


5. An agreement changing the date of maturity expressed on the face of 
the note is inadmissible; Strachan v. Muxlow, 24 Wis. 21, (an agreergrat 
that note might pay it before it was due); Cooper v. Tappan, 4 Wis. 362, 
(an agreement not to enforce demand note for two years); N.I.L. sec. 1, 
subd.3. 3. 


6. An agreement that it was to be the note of a proposed corporation and 
not of the makers is inadmissible; Bohn Mfg. Co. v. Reif, 116 Wis. 471, 93 
N.W. 466. 


7. To show that maker signed in other capacity than that appearing on the 
face of the note is inadmissible where there is no ambiguity; Liebscher v. 
Kraus, 74 Wis. 387, 43 N.W. 166 5 L.R.A. 496. See also, Germania National 
Bank v. Mariner, 129 Wis. 544, 109 N.W. 574; N.I.L. sec. 17 subd. 6; 29. 


8. To show that the instrument was not to be paid except in a contingency is 
inadmissible; Foster v. Clifford, 44 Wis. 569; Hubbard v. Marshall, 50 Wis. 
322, 6 N.W. 497; Wayland University v. Boorman, 56 Wis. 657, 14 N.W. 819; 
Mandelker vy. Goldsmith, 177 Wis. 245, 188 N.W. 74. See also, Schmidt v. 
Schmidt's Estate, 123 Wis. 295, 101 N.W. 678; Hodge v. Smith, 130 Wis. 326, 
110 N.W. 192. These decisions are correct on principle since there is an im- 
plied term of a negotiable instrument that it is payable absolutely at all events; 
N.LL. sec. 1, subd. 2. To permit such evidence to be admitted would render 
the note non-negotiable. 


9. To show an absolute acceptance of a bill of exchange was conditional is 
inadmissible; Foster v. Clifford, 44 Wis. 569; N.I.L. sec. 132, 140. 


B. As regards the fixed or implied terms ; 
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1. To show a partial or total failure of consideration is admissible; 
Thomas v. Thomas, 7 Wis. 476; Peterson v. Johnson, 22 Wis. 21; Hubbard v. 
Calusha, 23 Wis. 398; Smith v. Carter, 25 Wis. 283; Ward v. Perrigo, 33 
Wis. 143; Folger v. Dausman, 37 Wis. 619; Foster v. Clifford, 44 Wis. 573; 
Hubbard vy. Marshall, 50 Wis. 322, 6 N.W. 497; Remington v. Detroit Mfa. 
Co., 101 Wis. 307, 77 N.W. 178; N.I.L. sec. 25, 28. 


2. To show that the note was merely evidence of an advancement is inad- 
missible ; Schmidt v. Schmidt's Estate, 123 Wis. 295, 101 N.W. 678; Estate of 
Winzinried, 165 Wis. 63, 160 N.W. 1064. The court in these cases assumed 
that there had been a valid delivery, and, therefore, evidence that an advance- 
ment had been made of which the note was merely evidence was not admitted. 
In a similar case, Storey v. Storey, 214 Fed. 238, 131 C.C.A. 269, the court held 
that there had been no delivery of such note and therefore parol evidence was 
admissible to show that it was intended as an advancement, and not as a bind- 
ing obligation. The latter view seems to be preferred to the Wisconsin de- 
cisions. 


3. To show an agreement as to a particular manner in which a note is to 
be paid, and that it has so been paid, is admissible on the theory of discharge 
and payment; Jones v. Keyes, 16 Wis. 563, (agreement that maker should 
collect certain moneys owing to maker and payee, and endorse amount so 
collected on the note as payment); Jilson v. Gilbert, 26 Wis. 637 (agreement 
that maker should perform certain services, upon the performance of which the 
note was to be surrendered to him). But see Gregory v. Hart, 7 Wis. 532 
(agreement that if any mistakes were discovered in the amount due in the sale 
of a store, goods, and accounts, for which the note was given, such amounts 
might be endorsed upon the note was held to be inadmissible on the ground that 
it tended to show that there was some uncertainty as to the amount). There 
is nothing inconsistent in setting up such an agreement as a defense to a note 
when the agreement is fully performed; but, quaere, when such agreement has 
not been fully performed. In such latter case, it would seem that it would be 
inadmissible, since the instrument contains an absolute promise to pay a sum 
certain in money; Gregory v. Hart, supra. 


4. To show an express warranty and a breach thereof is admissible; 
Nauman vy. Ullman, 102 Wis. 92, 78 N.W. 92. See also, Smith v. Reed, 141 
Wis. 482, 124 N.W. 489. Evidence is admitted on the ground that the note 
does not express the complete contract of the parties, and such warranty is not 
varying or contracting the terms of the instrument. 


5. To show furtherance of illegal purpose or object is admissible; 
Twentieth Century Co. v. Quilling, 130 Wis. 318, 110 N.W. 174. 


6. To show note was given as collateral security for other liability is ad- 
missible ; Lippincott v. Lawric, 119 Wis. 573, 97 N.W. 179. This is admissible 
on the ground that such evidence does not vary or contradict the terms of the 
instrument, but merely shows the complete transaction between the parties. 
The court said: “An absolute written promise to pay a specified sum may be 
varied or contradicted by parol to the extent of showing that it is a collateral 
security merely, since that amounts to proving the whole agreement of which 
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the writing purports to be only a part. Evidence is receivable to describe or 
define the undertaking or liability”. 


7. To show the delivery of the note was only conditional is admissible ; 
Hillsdale College v. Thomas, 40 Wis. 661; Hodge v. Smith, 130 Wis. 326, 110 
N.W. 192; Paulson v. Boyd, 137 Wis. 241, 118 N.W. 841; Harder v. Rein- 
hardt, 162 Wis. 558, 156 N.W. 959; Union Inv. Co. v. Epley, 164 Wis. 438, 
160 N.W. 175. See also 20 A.L.R. note. Proof of conditional delivery does not 
violate the rule since’ such evidence only goes to show that the instrument never 
had any vitality as a contract N.I.L. sec. 16. 


From the cases cited, it would seem to be the rule that the variable or ex- 
pressed terms of a negotiable instrument can never be varied, contradicted or 
modified by any parol agreement, since they are such as the parties must 
integrate at the time the instrument is made. On the other hand, contem- 
poraneous parol agreements may be generally shown where they affect the 
implied or fixed terms of the instrument on the ground that they do not vary, 
contradict, or modify the terms of the instrument. Such evidence is calculated 
to explain the subject of the instrument to enable the court to construe it; 
Hackley Bank v. Barry, 139 Wis. 96, 120 N.W. 275. Such terms are not usually 
integrated, and under the rule that the instrument does not show the whole 
contract between the parties, they are admissible to show what the true and the 
whole transaction was. 

A. Wa ter DAHL. 


Rute AGAINST PERPETUITIES—BEQUEST TO GRANDCHILDREN TO BE PAID AT 
Majority. “If the answer to a problem does not square with the multiplica- 
tion table one may call it wrong, although it be the work of Sir Isaac Newton; 
and so if a decision conflicts with the Rule against Perpetuities, one may call 
it wrong, however learned and able the court that has pronounced it....... 
A long list might be formed of the demonstrable blunders with regard to its 
questions, blunders which they themselves (the courts rendering them) have 
been sometimes the first to acknowledge.”—Preface to Gray’s Rule against 
Perpetuities (2nd ed.), page ix. 


The latest addition to this list of legal blunders is the decision of the New 
Jersey court in the recent case of In re He!lme’s Estate —N.J.Eq.—, 123 Atl. 43. 
The bequest in this case was to trustees to pay a specific sum to each of the 
testator’s grandchildren as they severally arrived at the age of twenty-one, 
and at the arrival at that age of the youngest to distribute the principal sum 
among them equally. The court held the bequests of specific sums void as to 
those grandchildren not in being at testator’s death and the gift of the principal 
sum void in toto, as a gift to a class not vesting until after the expiration of 
the period allowed by the rule. 


As followed by the English courts and stated by the text writers without 
exception, the rule against perpetuities is that any limitation that does not 
postpone the vesting of an estate longer than the duration of a life or lives 
in being at its creation and twenty-one years (plus the period of gestation) is 
valid. “This is the rule that obtains in the American states, except so far as 
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it may have been changed by statute...... In this state we have no statute 
that affects the present question.” Jn re Smisson, 79 N.J.Eq. 233, 82 Atl. 614. 
It is thus evident that the orthodox rule is in effect in the state where the 
principal case was decided. 

The validity of testamentary bequests is determined as of the time of the 
testator’s death, and not of that of the making of the will. Southern v. 
Wollaston, 16 Beav. 276. Judging by the rule above it seems that the be- 
quest in the principal case to the grandchildren of the testator to take effect 
upon their attaining the age of twenty-one is clearly valid, for they (the grand- 
children) “must all become of age within twenty-one years after the death of 
their parents (the testator’s children), and the parents must all have been in 
being or begotten in the testator’s lifetime”. Gray, Rule against Perpetuities, 
Section 370. 

The court in the principal case of Jn re Helme’s Estate seems to rely on the 
interpretation and rule stated in the following portion of the opinion: “Lives 
in being form no part of the period during which the vesting is postponed. In 
such case, vesting must take place within twenty-one years (and the period of 
gestation) after the death of the testator, or the bequest is void.” The 
rule itseif as stated by the court cannot be questioned, but its application to 
the bequest under consideration is undoubtedly erroneous and unjustified by 
authority. Stout v. Stout, 44 N.J.Eq. 479, 15 Atl. 843; Woodruff v. Pleasants, 
81 Va. 37; Otterback v. Bohrer, 87 Va. 548; Eggleston v. Swartz, 145 Wis. 
106. 

With the words of Gray and the holdings of a unanimous line of decisions 
before us, it is therefore fitting and possible for us to pronounce the decision 
of the court in In re Helme’'s Estate, supra, wrong. 

RusseE_t P. Jones 


CoNSTITUTIONAL LAW—INTERSTATE CoMMERCE—SALIENT FEATURES OF THE 
TRANSPORTATION Ac? oF 1920.—Before relinquishing federal control over the 
railroads, congress passed the “Transportation Act, 1920”, c.91, 41 Stat. at L. 
456-499. The Act was adopted after elaborate investigations by the Inter- 
state Commerce Committees of the House and the Senate, and provides for 
the termination of federal control, creates the Labor Board, and adds com- 
prehensive amendments to the Interstate Commerce Act, seeking to provide 
for the continuity of an adequate and efficient transportation system for the 
country, and putting the railroads more completely than ever under the con- 
trol of the Interstate Commerce Commission. The United States Supreme 
Court has handed down five very important decisions sustaining the consti- 
tutionality of four of the most important features of the Act. It is not the 
purpose of this note to justify or to criticize these decisions, but merely to 
point out the present power of congress, under the Act, through the Inter- 
state Commerce Commission, to regulate the railroads. 

Before the Transportation Act was passed, the Commission could control 
intrastate rates only to prevent discrimination against persons and Jocalities 
engaged in interstate commerce: Minnesota Rate Cases, 230 U. S. 352, 33 
Sup. Ct. Rep. 729, 57 L. Ed. 1511 (dicta) ; (Shreveport Case) Houston E. & 
W. T. Ry. Co. v. United States, 234 U. S. 617, 37 Sup. Ct. Rep. 833, 58 L. 
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Ed. 1341; American Express Co. v. Caldwell, 244 U.S. 617, 37 Sup. Ct. Rep. 
656, 61 L. Ed. 1352; Illinois Central R. R. v. Public Utilities Commission, 
245 U.S. 493, 38 Sup. Ct. Rep. 170, 62 L. Ed. 425. 


But under the new measure, Transportation Act, 1920, Sec. 416 (Sec. 13, 
par. 4), 41 Stat. at L. 484, it is the duty of the Interstate Commerce Com- 
mission to deal directly with /ntrastate rates whenever they are discriminat- 
ing against interstate commerce generally, though not discriminating against 
some person or locality engaged in interstate commerce. Sec. 13, par. 4 pro- 
vides that whenever any rate, fare, charge, classification, regulation, or 
practice imposed by authority of any State causes “any undue or unreasonable 
advantage, preference, or prejudice as between persons and localities in intra- 
state commerce on the one hand and interstate or foreign commerce on the 
other hand,” (then follows this important clause) “or any undue, unreason- 
able or unjust discrimination against interstate or foreign commerce, which is 
hereby forbidden and declared to be unlawful,” it shall prescribe the rate 
thereafter to be charged and the practice thereafter to be observed as to re- 
move such discrimination. This section was sustained in Wisconsin R. R. Com- 
mission v. C. B. & Q. R. R. Co., 257 U.S. 563, 42 Sup. Ct. Rep. 232, 66, L. 
Ed. 371, and New York v. United States, 257 U.S. 591, 42 Sup. Ct. Rep. 239, 
66 L. Ed. 385. The court said that the power conferred upon the Commission 
by the second clause of the above section is necessary to enable the Com- 
mission to perform its duty to adjust rates so that the railroads “as a whole” 
will earn a fair profit on their property as provided for in Sec. 422 (Sec. 15a), 
41 Stat. at L. 488-491. The court overruled the contention that the phrase 
“undue, unreasonable or unjust discrimination against interstate or foreign 
commerce” in the second clause of Sec. 13, par. 4, above quoted, was meant to 
be limited to discrimination against persons or localities engaged in interstate 
commerce. The Wisconsin Case, supra, further held that the valuation required 
by Sec. 15a of the Act is not confined to that part of the property of the inter- 
state carrier used in interstate commerce, but includes the property used in 
intrastate commerce as well. 

For a discussion of these cases, see 2 Wisconsin Law Review 56; 31 Yale Law 
Journal 870; 35 Harvard Law Review 864. For a criticism of the power of 
the Interstate Commerce Commission over intrastate rates, see an 
extensive note, in 6 Cornell Law Quarterly 412. 

Sec. 418 (Sec. 15, par. 6) 41 Stat. at L. 486 provides for the apportionment 
of joint rates among the carriers involved, with consideration not only of the 
services rendered by each, but also of the financial needs of the groups. This 
provision of the act was sustained in the New England Divisions Case, 261 U.S. 
184, 43 Sup. Ct. Rep. 270, 67 L. Ed. 605, the court pointing out that this pro- 
vision was an indispensible part of the entire transportation scheme. The ap- 
portionment provision thus compels the financially stronger roads to help 
out the less prosperous roads by authorizing the Commission to give the latter 
roads a greater portion of the rates than they would otherwise receive. 

Another novel provision of the Act (Title III, secs. 300-316, 41 Stat. at 
L. 469-474 provides for the creation of the Labor Board and other machinery 
to minimize the possibility of strikes which would interrupt interstate com- 
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merce. This provision was sustained in Pennsylvania R. R. v. United States 
Labor Board, 261 U.S. 72, 43 Sup. Ct. Rep. 278, 67 L. Ed. 536, By the Act 
itself the Labor Board’s decisions have no other sanction than that of public 
opinion. 

The latest decision involved the validity of the “recapture of earnings” 
clause of the Act, Sec. 422 (Sec. 15a, pars. 5-17), 41 Stat. at L. 489-491. This 
is the key provision, and in many ways the most novel, of the whole Act. It 
provides that any carrier receiving a net income in excess of a fair return 
(six per cent), shall hold one-half this excess as “trustee” for, and pay it to, 
the United States, (Par. 5), to be administered as further provided for (Pars. 
6-17). This phase of the Act was upheld in Dayton-Goose Creek Ry. v. 
United States, 263 U.S. 456, 44 Sup. Ct. Rep. 169 68 L. Ed. 216. In this case 
a railroad engaged in intrastate, interstate and foreign commerce, refused to 
comply with the order of the Interstate Commerce Commission to preserve 
one-half of its earnings in excess of six per cent and to remit the other one- 
half to the Commission, as the Act requires. The railway’s volume of intra- 
state traffic exceeded that of its interstate and foreign traffic. The court 
laid down three propositions : 

(1) It reaffirmed the doctrine that congress has plenary power over inter- 
state commerce, saying “congress has power to foster, protect and control 
commerce with appropriate regard to the welfare of those who are immediate- 
ly concerned, as well as the public at large, and to promote its growth and in- 
sure its safety.” 

(2) To the contention that the recapture clause constitutes a taking of 
property without due process, the court answers that “no carrier, however 
strong financially, however economical, however favorably situated as to 
traffic, is entitled to more than a fair return upon the value of its property 
devoted to transportation.” 

(3) Further, the fact that part of the income to be recaptured comes from 
intrastate rates was held not to violate the reserved powers of the states. 
“Congress is dealing with a unit in which state and interstate operations are 
often inextricably intermingled. When the adequate maintenance of inter- 
state commerce involves and makes necessary on this account the incidental 
and partial control of intrastate commerce, the power of congress to exercise 
such control has been clearly established. ..... The control of the excess 
profit due to the level of the whole body of rates is the heart of the plan. To 
divide that excess and attempt to distribute one part to interstate traffic and the 
other tc intrastate traffic would be impracticable and defeat the plan. This 
renders indispensable the incidental control by congress of that part of the 
excess possibly due to intrastate rates, which, if present, is indistinguishable.” 
This proposition is a corollary to the holding in the Wisconsin Case, supra, 
that the valuation required by Sec. 15a of the Act is not confined to that part of 
the property of the interstate carrier used in interstate commerce, but also 
embraced the property used in intractate commerce. 

The Transportation Act, 1920, certainly marks a sharp extension of the 
federal power under that most potent clause in the Federal Constitution, the 
Interstate Commerce Clause. That the Act is commercially expedient and 
economically desirable can hardly be questioned. 


Morris Karon 
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road tax working out, as employment 
305 


Tel 
damages, mental anguish as (See Dam- 
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Trial 
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Trust 
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Uniform Sales Act (See Sales) 
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Sales) 
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contract for (See Contracts) 369 
United States 
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Vendor and Purchaser 
breach, rights arising on, 439 
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loss under executory contracts, 174 
owner, who is, 
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lake, artificial, right of riparian owner, 
181 


lake, navigable, rights to shore of, 377 

navigable, power of state to destroy, 488 
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legacy, damages on breach of contract, to 

make, 374 
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